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STATEMENT OF QUESTION PRESENTED 

Whore an infer-ricos trust provided that income 
should be paid to settlor for life, then to settlor’s daughter 
for her life, and then, to the lineal descendants of settlor’s 
daughter for a period of twenty years after the death of 
settlor’s granddaughter, “if there shall be lineal descend¬ 
ants of ( settlor ) surviving for that length of time,” and 
upon the death of the survivor of settlor and her daughter, 
there was but one lineal descendant of settlor and her 
daughter surviving, did the trust terminate upon the death 
of the survivor of settlor and her daughter, leaving such 
sole surviving lineal descendant entitled to receive the 
corpus? 
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Appeal from the United States District Court 
for the District of Columbia 

BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia entered May 
26, 1955, construing a trust instrument executed by Mary 
Victoria Keating. Notice of Appeal was filed on June 22, 
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1955. Jurisdiction of this Court is invoked under the Act 
of June 25, 194S, c. 646, 62 Stat. 929, as amended by Act of 
October 31, 1951, c. 655, Sec. 48, 65 Stat. 726, 28 U.S.C.A. 
1291. 


STATEMENT OF POINTS 

1. The court erred in concluding that the trust in suit 
did not terminate upon the death of the settlor and her 
onlv daughter leaving onlv one lineal descendant of the 
settlor then surviving. 

2. The Court erred in concluding that appellant, as the 
sole surviving lineal descendant of settlor’s daughter, was 
not entitled to receive the corpus of the trust upon the 
death of the survivor of the settlor and the settlor’s daugh- 

I w **■ 

ter leaving only one lineal descendant of the settlor then 
living. 

STATEMENT OF THE CASE 

This appeal involves the conflicting claims of Mary W. 
Walsh, appellant, who is now receiving the income from the 
trust hereinafter described, and of certain contingent bene¬ 
ficiaries (appellees) who were given contingent remainder 
interests in the corpus of the trust. Appellant contends 
that the trust has tenninated, leaving her entitled to re¬ 
ceive the corpus. Appellees contend that the trust has not 
terminated and that appellant, having only a life estate in 
the income of the trust, will never be entitled to receive 
the corpus. 1 

On or about August 17, 1932, Mary Victoria Keating 
executed an indenture of trust in which she provided that 
the income should be paid to her for her life, and upon her 
death, to her daughter, Katherine, for life. She then pro- 


i Appellee National Ravings and Trust Company, trustee of the trust in¬ 
volved, neither supports nor opposes the claim of appellant, but occupies the 
position of a stakeholder. The real contest is between appellant and those 
appellees who have contingent interests in the corpus. 
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vided that, upon the death of the survivor of herself and 
Katherine, the income should be distributed among “the 
lineal descendants of said Katherine surviving from time 
to time, until the termination of this trust, as hereinafter 
provided. ...” (Joint App. 10) 

After setting forth the conditions upon which the trust 
was to terminate she provided that the corpus should be 
distributed, upon termination, among the lineal descend¬ 
ants of her daughter, Katherine, or, if there were no lineal 
descendants of Katherine then living, among various con¬ 
tingent beneficiaries, consisting of appellees, and certain 
others against whom defaults were taken in the Court 
below. 

The provisions of the trust which govern termination 
and distribution of corpus are as follows: 

“(h). This trust shall continue for a period of 
twenty (20) years after the death of Mary Helen, if 
there shall be lineal descendants of Trustor surviving 
for that length of time, subject, however, to the pro¬ 
vision that this trust shall in no event terminate dur¬ 
ing the life of either Trustor or the said Katherine. 
Upon the expiration of the period of twenty (20) years 
after the death of said Mary Helen or upon the death 
of survivor of Trustor or said Katherine, whichever 
shall last occur, this trust shall terminate and the 
principal or corpus thereof, together with all undis¬ 
tributed accumulations of net income thereon, shall 
be conveyed, transferred, assigned and paid over by 
Trustee, absolutely and in fee simple, unto the then 
living lineal descendants of Katherine, per stirpes 
and not per capita,” ... (Joint App. 12-13) 

“(i). If, however, upon the death of the survivor 
of Trustor and said Katherine, whichever shall last 
occur, or at any time thereafter, there shall be a fail¬ 
ure of lineal descendants of Katherine to take here¬ 
under, then this trust shall terminate and the Trustee 
shall thereupon distribute the corpus and all accumu¬ 
lations of net income thereon in the following man¬ 
ner:” ... (viz., to appellees and certain others). 
(Joint App. 13) 
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Mary Victoria Keating, the trustor, died in 1944, sur¬ 
vived by her only child, Katherine, and by Katherine’s 
only child, Mary Helen, who is the appellant, Mary W. 
Walsh. Katherine died in 1952 survived by her only 
child, the appellant. 

Thereafter, appellant, through counsel, made demand 
upon the trustee that the corpus of the trust be paid over 
to her as the sole surviving lineal descendant of the 
trustor and Katherine. The trustee brought the instant 
proceedings in the Court below to obtain the Court’s in¬ 
structions as to whether the trust had terminated as 
claimed by appellant. 

The Court below entered final judgment, from which 
this appeal is taken, instructing the trustee that the trust 
had not terminated, and accordingly, that appellant’s claim 
should be denied. (Joint App. 3S) 

SUMMARY OF ARGUMENT 

1. This Court may make a complete review of the pro¬ 
ceedings below, and is not limited by Rule 52(a) of the 
Federal Rules of Civil Procedure. 

2. The sole issue is to ascertain the intent of the settlor 
from the four corners of her trust instrument. In this 
endeavor, the decided cases are of little help. 

3. The paramount intent of the settlor was to provide 
the greatest benefits for those nearest her in the direct 
line of descent. The decision of the Court below frus¬ 
trates that intent. 


ARGUMENT 

1. ‘THIS COURT CAN MAKE A COMPLETE REVIEW OF THE 
PROCEEDINGS BELOW. AND IS NOT LIMITED BY RULE 52(a) 
OF THE FEDERAL RULES OF CIVIL PROCEDURE. 

There is no dispute as to the basic facts in this case. 
The sole issue is to ascertain the intent of the settlor from 
the four corners of her trust instrument. The case "was 
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decided in the Court below, with the consent of all parties, 
on a motion for summary judgment. (Joint App. 33, 38) 
None of the parties endeavored to offer parol evidence, 
and accordingly, there is no issue of credibility. 

Moreover, it may be noted that the Court below was 
not asked to, and did not, make any findings of fact or 
conclusions of law other than the single ultimate conclu¬ 
sion that the appellant should not prevail because the 
trust had not terminated. Nor did the Court, by memo¬ 
randum or otherwise, indicate the reasons upon which it 
based that conclusion. 

It is therefore competent for this Court to make a com¬ 
plete and comprehensive review of the proceedings in the 
Court below. Such review is not limited bv the so-called 
“clearly erroneous” rule contained in Federal Rule 52(a). 
Perry v. Perry, 88 U.S. App. D.C. 338, 190 F. 2d 601, 602; 
Dollar v. Land, 87 U.S. App. D.C. 24, 184 F. 2d 245, 248- 
249; Lang v. First National Bank in Houston, (5 Cir. 
1954) 215 F. 2d 118, 120; Chas. D. B rid dell, Inc. v. Alglobe 
Trading Corp., (2 Cir. 1952) 194 F. 2d 416, 420; Orris v. 
Higgins, (2 Cir. 1950) 180 F. 2d 537, 539; Letcher County 
v. DeFoe, (6 Cir. 1945) 151 F. 2d 987, 990. 

2. THE SOLE ISSUE IN THIS CASE IS TO ASCERTAIN THE 
INTENT OF THE SETTLOR FROM THE FOUR CORNERS OF 
HER TRUST INSTRUMENT. IN THIS ENDEAVOR. THE DE¬ 
CIDED CASES ARE OF LITTLE HELP. 

In the Court below, appellees attempted to make a 
point of the fact that we had cited no cases in the memoran¬ 
dum which we filed with that Court, (Tr. 36) and we 
venture they may attempt to make the same point in these 
proceedings. We have made diligent search of the au¬ 
thorities, but from the very nature of the case, we think 
it not surprising that neither we, nor appellees, so far 
as we know, have been able to find any authorities in 
point. No will has a brother. The same is true of an 
inter vivos trust such as the one here involved. 
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In the interpretation of such instruments the Courts are 
guided by certain well known rules which are primarily 
rules of common sense based on experience. The first and 
most important of these, of course, is that the Court must 
ascertain and give effect to the dominant intent of the 
testator or settlor. The governing principle has been 
well stated as follows: 

“Cases in the books upon wills may serve to guide 
us with respect to general rules in the construction 
of devises in wills, but unless a case cited be in every 
respect directly in point, and agree in every circum¬ 
stance with that in question, it will have little or no 
weight with the court; who always look upon the in¬ 
tention of the testator as the polar star directing 
them in the construction of wills.” 1 

The principle applies with equal validity to trusts.- It 
would seem to us, therefore, to be a waste of the Court’s 
time to cite large numbers of cases which simply state 
the well-established canons of construction without shed¬ 
ding any light on the language of the trust involved in 
this case. 

At this point, it may be noted that all parties appear to 
be in agreement that the interpretation of this trust is 
governed by the law of the State of Texas. In the inter¬ 
pretation of wills and trust, however, there appears to 
be no material difference between the law of Texas and 
that of the District of Columbia. Accordingly, further dis¬ 
cussion of this point should be unnecessary. 


1 Gulliver v. Points , (C.B. 1770) 3 Wils. K.B. 141, 142-143; 95 Eng. Rep. 
978, 979. See also. Smith v. Bell, 31 U.S. (6 Pet.) 68, 80; 8 L. ed. 322, 327; 
where the foregoing language from the Gulliver case was quoted with approval 
in the opinion of the Supreme Court, delivered by Chief Justice Marshall. 

2 See, e.g., Green v. Green, 90 U.S. 486, 490; 23 L. ed. 75, 77; where the 
opinion of the Supreme Court states as follows: "Trusts are mere creatures 
of confidence between party and party. . . . They are rights arising solely 
out of the intent of the party who created them, and therefore such intent 
could be the only guide in the execution of them. ” 
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3. THE PARAMOUNT INTENT OF THE SETTLOR WAS TO PRO¬ 
VIDE THE GREATEST BENEFITS TO THOSE NEAREST HER 
IN THE DIRECT LINE OF DESCENT. THE DECISION OF THE 
COURT BELOW FRUSTRATES THAT INTENT. 

At the outset, it should be observed that appellees are 
mere contingent remaindermen. They represent two re¬ 
ligious organizations, certain collateral relatives of the 
settlor, and the son and daughter of one of settlor’s 
friends. 1 They become entitled to corpus if, but only if, 
at the time the trust terminates there are no lineal de¬ 
scendants of the settlor’s daughter in existence. This is 
not something that is open to interpretation; it is un¬ 
equivocally stated in the trust instrument. Even if ap¬ 
pellees prevail on this appeal, they may never be entitled 
to any part of the trust. Conversely, the lineal descend¬ 
ants of Katherine (who was the settlor’s daughter) are, 
by the unequivocal language of the trust instrument it¬ 
self, the preferred beneficiaries; and by providing for a 
per stirpes distribution, (Joint App. 10, 11, 13) the settlor 
very clearly indicated her preference for those of her 
daughter’s lineal descendants who were closest to the 
settlor in the direct line of descent. 

The appellant, Mary W. Walsh, is the sole surviving 
lineal descendant of Katherine, the sole child of Kath¬ 
erine, and the sole grandchild of the settlor. In addition, 
she is the same “Mary Helen” named in Article A(l) of 
the trust, (Joint App. 10) along with the settlor’s daugh¬ 
ter Katherine, as one of the express objects of bounty 
for whom the trust was created. The intent of the settlor 
as between the conflicting claims of appellant and appel¬ 
lees to her bounty, is indicated by her reference to ap¬ 
pellees in that same paragraph under the general de¬ 
scriptive phrase of “certain other persons and organiza¬ 
tions, hereinafter designated.” (Joint App. 10) 

i As mentioned, appellee National Savings and Trust Company, the trustee, 
occupies the position of a stakeholder, neither supporting nor opposing the 
respective positions of appellant and the appellees mentioned above. 
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Next we turn to an analysis of the dispositive provi¬ 
sions of the trust to ascertain how the settlor contem¬ 
plated that her dominant intent should be given effect. In 
this analysis, it must be noted that the provisions govern¬ 
ing the trust’s termination and the provisions defining: 
the beneficiaries who take the corpus upon termination 
are separate and distinct. As is shown hereinafter, the 
rules governing interpretation of the latter have nothing 
to do with the interpretation of the former—a point which 
the court below appears to have overlooked. First, we 
shall turn to the language of the trust which deals with 
the matter of termination. 

Tn setting up the conditions of the trust’s termination, 
the settlor provided as follows: 

“This trust shall continue for a period of 20 years 
after the death of Mary Helen, if there shall be lineal 
descendants of trustor surviving for that length of 
time, subject, however, to the provision that this 
trust shall in no event terminate during the life of 
' either trustor or the said Katherine.” (Joint App. 
12-13) 

In this language, the settlor laid down three specific di¬ 
rections concerning the trust’s termination. First, it was 
to continue under all circumstances during her life and 
the life of her daughter, Katherine. Secondly, so that it 
would not be subject to attack under the rule against 
perpetuities, the trust was under no circumstances to con¬ 
tinue longer than twentv vears after the death of Marv 
Helen, the appellant in this case. But, thirdly, the ques¬ 
tion of whether, and how long, the trust was to continue 
during the period commencing with the death of the sur¬ 
vivor of settlor and Katherine and ending twenty years 
after appellant’s death, was made to depend upon whether 
there were “lineal descendants of trustor surviving for 
that length of time”. 

Our next step, then, is to examine the phrase “if there 
shall be lineal descendants of trustor surviving for that 
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length of time”. Two things about this phrase must be 
noted. First, this is the only place in the instrument where 
the settlor used the phrase “lineal descendants of trustor”. 
In other instances where she had occasion to mention per¬ 
sons who would be her lineal descendants, she referred 
to them as “lineal descendants of Katherine” (her only 
daughter). (Joint App. 10, 13) Secondly, the sole purpose 
of this phrase is to define the conditions under which the 
trust shall terminate. It was used neither to define the 
beneficiaries of the trust nor to define the quantum of 
estate the beneficiaries should take. It was not used as a 
term of art. We urge, therefore, that the plain meaning 
of the phrase must be adopted, and that when the sur¬ 
vivor of trustor and Katherine died, leaving only one 
lineal descendant of trustor surviving, the trust termi¬ 
nated. 

The next step is to examine the provisions which the 
trustor made for distribution of the corpus upon the 
trust’s termination. As heretofore pointed out, it was 
clearly the settlor’s intent that appellees should be en¬ 
titled to participate in corpus only if there were no lineal 
descendants of Katherine living at the time of termina¬ 
tion. She very plainly intended that the primary corpus 
beneficiaries should be the lineal descendants of her 
daughter Katherine as a class, (Joint App. 13) so that 
upon termination, such one or more members of the class 
as were then living should take the whole corpus. Ac¬ 
cordingly, we urge that appellant became entitled to the 
corpus as the sole member of the class surviving at the 
time of termination. 

We do not believe appellees will attempt to dispute 
that they are merely contingent beneficiaries, entitled to 
take the corpus only if there are no lineal descendants of 
Katherine living at the time the trust terminates. Nor do 
they appear to challenge our contention that the gift of 
corpus to the “lineal descendants of Katherine” (Joint 
App. 13) is a class gift which would vest the whole corpus 
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in the sole member of that class surviving at the time 
the trust terminates. In the Court below, however, ap¬ 
pellees made the novel argument that the phrase “if there 
shall be lineal descendants of trustor surviving for that 
length of time” (Joint App. 12) should also be construed 
in accordance wtih the principles governing class gifts. 

They argued, in other words, citing cases on class gifts 1 
to support their argument, that the phrase “lineal de¬ 
scendants of trustor” should be interpreted as if it read 
“lineal descendant or descendants of trustor”, and they 
asserted that appellant was assuming inconsistent posi¬ 
tions in claiming all of the corpus under the gift to the 
“lineal descendants of Katherine”, while claiming that 
the trust had terminated under the phrase “if there shall 
be lineal descendants of trustor surviving for that length 
of time”. (Tr. 42, 43, 45) (Emphasis added) 

The fallacy of appellees’ argument is at once apparent. 
It lies in their failure to distinguish the entirely separate 
and independent purposes for which the two phrases were 
used. The phrase “lineal descendants of Katherine” # • * 
was used to define a gift to a class and should be so con¬ 
strued. However, the phrase “if there shall be lineal de¬ 
scendants of trustor surviving for that length of time,” 
* * * was used simply to fix the conditions on which the 
trust terminates. As mentioned earlier, it does not de¬ 
fine the beneficiaries of the trust or the quantum of estate 
which the beneficiaries are to take. Accordingly, the rules 
governing the effect of class gifts and the construction of 
technical words of limitation like “and his heirs”, “and 
the heirs of her body”, have no bearing at all upon its 
proper interpretation. Moreover, if the settlor had in¬ 
tended the phrase “lineal descendants of trustor” to be 

1 A class gift, of course, is: “a gift of an aggregate sum to a body of 
persons uncertain in number at the time of the gift, to be ascertained at a 
future time, who are all to take in equal or some other definite proportions; 
the share of each being dependent for its ultimate amount upon the ultimate 
number.” Tlepbum v. U'inthrop, 65 U.S. App. D.C. 309; S3 F. 2d 5G6, 570. 
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construed according to the rules governing class gifts, she 
would have used that same phrase not only to fix the condi¬ 
tions of the trust’s termination, but also to define the 
beneficiaries who were to take upon termination. The 
fact that she used “lineal descendants of trustor” for the 
former purpose, and “lineal descendants of Katherine” 
for the latter purpose indicates in and of itself that she 
did not intend the two phrases to be interpreted the same 
way. 

Appellees also argued in the Court below that the 
phrase “this trust shall continue for a period of twenty 
years after the death of Mary Helen ...” (Joint App. 12) 
precluded any termination of the trust during appellant’s 
(Mary Helen’s) life (Tr. 38, 40, 41-42, 52-53) They as¬ 
serted that the intent of the settlor was to create a trust 
which would last as long as the law would allow. (Tr. 37, 
44-45, 49, 53) In this connection, we point out that the 
only unqualified direction in the whole instrument as to 
the trust’s continuation is found in the phrase “subject, 
however, to the provision that this trust shall in no event 
terminate during the life of either trustor or the said 
Katherine ...” (Joint App. 12-13). If the settlor had 
intended that there should be no termination during the 
life of Mary Helen, (appellant), this would have been the 
place to say so. The fact that she did not so state shows 
she did not so intend. 

As for the provision dealing with the trust’s continua¬ 
tion for a period of twenty years after the death of Mary 
Helen, (Joint App. 12) it is clear that this was inserted 
simply to protect the trust from attacks under the rule 
against perpetuities. In drafting a trust which might 
continue beyond the life of any person in existence when 
the trust is created, it is almost standard, and certainly 
prudent, practice to provide that the trust shall not con¬ 
tinue longer than the life of some specified person or 
class of persons then in being plus twenty or twenty-one 
years. But it is indeed novel to argue that such a pro¬ 
vision is a mandate from the settlor that the trust can- 
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not terminate during the existence of the person or class 
of persons so named. 

The Court below, in deciding against appellant, must 
have adopted the foregoing theories of appellees. The 
effect of the decision is to preclude appellant, and per¬ 
haps her own lineal descendants, from ever sharing in the 
corpus of the trust. Under the interpretation placed upon 
the instrument by the lower Court, none of the lineal de¬ 
scendants of Katherine, the primary objects of the set¬ 
tlor’s bounty, will ever be entitled to the corpus unless 
some one or more of them survives appellant by a period 
of more than twenty years. This, it is submitted, places 
appellees in a preferred position which the settlor never 
intended them to occupy. By the same token, it relegates 
appellant, as the sole surviving member of the preferred 
class of beneficiaries, to a secondary and inferior status, 
in derogation of the paramount intention of the settlor. 

CONCLUSION 

In conclusion, it is submitted that upon the death in 
1952 of the survivor of the settlor and her daughter 
Katherine, the trust terminated because appellant was 
the sole lineal descendant of the settlor then surviving. 
Upon termination, appellant became entitled to receive the 
corpus as the sole lineal descendant of the settlor’s daugh¬ 
ter, Katherine, in being at the time of termination. This 
result, we submit, is required by the language of the trust 
when construed in the light of the clearly paramount in¬ 
tent of the settlor to favor those nearest her in the direct 
line of descent. The contrary result contended for by ap¬ 
pellees stems from a misapplication of technical rules of 
law in derogation of the settlor’s intent. 

Respectfully submitted, 

C. Dean Reasoner 
505 Transportation Building 
Washington 6, D. C. 

Attorney for Appellant 

Reasoner & Davis 
Of Counsel 
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6S Filed, Feb. 8, 1954 

Complain! of Trustee for Instructions as to Termination 

of Trust 

The complaint of the National Savings and Trust Com¬ 
pany respectfully shows unto this Honorable Court as 
follows: 

1. Plaintiff is a corporation duly organized under the 
laws of the United States of America, having its principal 
place of business in the District of Columbia, and brings 
this complaint for instructions as substituted trustee under 
a declaration of trust executed by Mary Victoria Keating 
on or about July 18, 1932, a true copy of which is attached 
hereto as Exhibit A and incorporated herein by reference. 

2. The said trustor Mary Victoria Keating died on or 
about March 18, 1944, leaving as her only child Katherine 
Keating Wright, who died on or about June 3, 1952, leaving 
as her only child the defendant (1) Mary W. Walsh, 
formerly Mary Helen Clonard Wright, who is the sole 
surviving lineal descendant of the said trustor, and who is 
the same “Mary Helen” referred to in said declaration 
of trust. As of September 30, 1953, the assets of said trust 
estate consisted of certain real estate located in the State 
of Texas of the estimated value of $607,000, and securities 
and principal cash of the approximate value of $193,590, 
making a total valuation of $800,590. 

3. In and by said declaration of trust it is provided, inter 
alia, that the trustee thereunder shall pay the net income 
from the trust estate to the trustor and to her daughter 
Katherine Keating Wright during their respective lives, 
and thereafter to the lineal descendants of the said 
Katherine Keating Wright until the termination of the 
trust, and by Article A(2)(h) thereof it is provided that 
the trust shall continue for a period of twenty years after 
the death of the said defendant (1) Mary W. Walsh, if 

there shall be lineal descendants of trustor surviving 
69 for that length of time, and that upon the expira¬ 
tion of said period of twenty years the trust shall 


terminate and the assets distributed to the then lineal 
descendants of the said Katherine Keating Wright. 

4. In and by Article A(2)(i) of said declaration of trust 
it is provided, inter alia, that in the event of a failure of 
lineal descendants of the said Katherine Keating Wright 
the trust shall terminate and the trustee shall distribute 
specified sums from the assets to certain persons named 
in subparagraph (1) of said Article, and that in the event 
any of such persons should die prior to the happening of 
the contingency upon which the property becomes dis¬ 
tributable, the trustee shall distribute the amount 
designated for such person so dying in accordance with 
the laws of descent and distribution then in force in the 
State of Texas to those persons who under said laws would 
have been the heirs of such deceased persons if he or she 
had died instantly after the happening of the contingency 
upon which such property becomes distributable. Plaintiff 
is informed and believes, and therefore avers, that those 
who at present would be beneficiaries under said sub- 
paragraph (1) are as follows: 

(A) Katherine Jalonick , died on or about May 21, 1936, 
leaving no husband or issue her surviving. Her 
next of kin were certain half brothers and sisters, 
all of whom now are deceased, and the children now 
living of said deceased half brothers and sisters are 
the defendants (2) Grace Dexter Burgher, (3) 
George L. Dexter, (4) Charles L. Dexter, (13) 
Martha Leake Rollins and (14) Sam Leake, Jr., 
which said defendants now are the heirs of the said 
Katherine Jalonick under the aforesaid provisions 
of said declaration of trust. 

(B) Grace and George and Charley Dexter are the de¬ 
fendants (2) Grace Dexter Burgher, (3) George L. 
Dexter and (4) Charles L. Dexter. 

(C) Jessie , Ileloise and Agnes Keating. Jessie Keating, 
whose married name was Jessie Keating Parsons, 
died on or about June 27, 1936, without issue, and 
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the defendant (5) W. H. Parsons is her widower. 
The defendant (6) Heloise Keating Macklem is a 
sister of said decedent, and the defendants (8) Col. 
George Denison, R.E. and (9) Col. Edward Denison, 
R.E. are the children of Agnes Keating Denison, a 
sister of said decedent who died on or about 
October 7, 1947. Said defendants are now the heirs 
of the said Jessie Keating Parsons under the afore¬ 
said provision of said declaration of trust. 

0 Ileloise Keating is the defendant (6) Heloise Keat¬ 
ing Macklem. 

Agnes Keating, whose married name was Agnes 
Keating Denison, died on or about October 7, 1947, 
as aforesaid, and the defendant (7) Lt. Col. P. \V. 
Denison, D.S.O., is her widower, and the defendants 
(S) Col. George Denison, R.E., and (9) Col. Edward 
Denison, R.E., are her children, as aforesaid. Said 
defendants are now the heirs of the said Agnes 
Keating Denison under the aforesaid provision of 
said declaration of trust. 

(D) Annie O'Donnell now is deceased, but the date of her 
death is unknown, and it is unknown whether she 
died testate or left heirs. Therefore, her unknown 
heirs or devisees are named as parties defendant 
hereto (10). 

(E) Mrs. Elizabeth Snodgrass now is deceased, but the 
date of her death is unknown, and it is unknown 
whether she died testate or left heirs. Therefore, 
her unknown heirs or devisees are named as parties 
defendant hereto (11). 

(F) Vera Keating is the defendant (12) Vera Keating 
(Mrs. Raymond) Hayes. 

(G) Martha Leake is the defendant (13) Martha Leake 
(Mrs. Eugene M.) Rollins. 

(H) Sam Leake , Jr. is the defendant (14) Sam A. 
Leake, Jr. 

(I) Vernone Sillig Alchevsky is the defendant (15) 
Vernone Sillig Alchevesky. 
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5. Each of the known defendants named above is of law¬ 
ful age, and a resident of the District, State or Country 
set opposite his or her name in the caption hereof. All 
of said defendants, with the exception of the defendant 
(1) Mary W. Walsh, are non-residents of the District of 
Columbia. 

6. In and by subparagraph (2) of said Article A(2)(i) 
of said declaration of trust, it is provided that upon the 
termination of the trust as aforesaid and after payment 
of the amounts stipulated in the aforesaid subparagraphs 
(A) through (I), the entire remainder of the trust shall 
be paid over to the then Board of Trustees of the Third 
Church of Christ, Scientist, of Dallas, Texas, or to the 
then governing body of the Church of Christ, Scientist, 
which shall then have succeeded said Third Church of 
Christ, Scientist, for the uses and purposes therein set 

forth; provided, that if a home and day nursery for 
71 children has been established prior to the date of 

distribution and such home is under the management 
of a governing body made up of members of said church or 
its successor appointed exclusively by the Board of 
Trustees of said Church or its successor, then such 
property shall be distributed to the governing body of the 
organization which shall then be maintaining such home 
for the uses and purposes therein set forth. Said sub- 
paragraph (2) further provides, inter alia, that if said 
Third Church of Christ, Scientist, of Dallas, Texas, or 
a successor thereof, be not in existence on the date for 
distribution, or if the Board of Trustees or governing 
body as aforesaid be unwilling or unable to accept said 
property, then the same shall be paid over absolutely to 
the Board of Directors of the Mother Church of The 
Christian Science Church of Boston, Massachusetts. 

7. The defendants (16) Iverson J. Walker, (17) Angus 
M. Hart, (18) Porter K. Johnston, (19) Florence Lowe, 
(20) Dorothy Shriver, (21) Waldo E. Stewart and 
(22) Floyd West are the present members of the said 
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Board of Trustees of the Third Church of Christ, 
Scientist, of Dallas, Texas, and are sued herein in their 
capacity as such. Plaintiff is informed and believes, and 
therefore avers, that up to the present time no home and 
day nursery for children has been established by or under 
the auspices of said Church, and that therefore the said 
Board of Trustees is the beneficiary under the aforesaid 
provision of said declaration of trust. The defendants 
(23) Francis L. Jandron, (24) Alfred Pittman, (25) L. 
Ivimy Gwalter, (26) Clayton B. Craig and (27) Thomas E. 
Hurley are the present members of the Board of Directors 
of the said Mother Church of The Christian Science 
Church of Boston, Massachusetts, and are sued herein in 
their capacity as such. Plaintiff is informed and believes, 
and therefore avers, that each of the defendants named 
in this paragraph is of lawful age and a resident of 
72 the State set opposite his or her name in the caption 
hereof, and that all of said defendants are non¬ 
residents of the District of Columbia. 

S. The defendant (1) Mary W. Walsh, who is the sole 
surviving lineal descendant of the trustor, as aforesaid, 
has recently made demand upon plaintiff for final distribu¬ 
tion of the assets of the trust estate to her, both principal 
and income, on the ground that certain provisions of the 
declaration of trust clearly disclose that in the circum¬ 
stances presently existing the trust has now terminated, 
and a true copy of such demand is attached hereto as 
Exhibit B and incorporated herein by reference. 

9. Plaintiff says that it is not possible for it to determine 
with safety to itself whether said trust has now terminated 
as a matter of law, because such determination would 
depend upon an interpretation of said declaration of trust 
and may depend upon facts and circumstances relating 
thereto which might be in the possession of the parties to 
this proceeding but which are as yet unknown to plaintiff. 
Therefore, plaintiff is advised that it is not obligated to 
determine such questions at its own peril, but is entitled 


to the protection of this Court and to have the aforesaid 
declaration of trust construed and interpreted, and to 
receive appropriate instructions as to its duties in the 
premises. 

Wherefore, the premises considered, plaintiff prays: 

1. That process may issue against the defendants named 
in the caption hereof, and that substituted service may be 
had as to those who can not be served personally. 

2. That this Honorable Court will instruct plaintiff as 
to whether said trust has now terminated, and if so, as to 
the manner in which and the parties to whom distribution 
should be made. 

73 3. And for such other and further relief as the 

nature of the case may require. 

National Savings and Trust Company, 
a corporation, as substituted trustee 
under declaration of trust executed 
by Mary Victoria Keating under 
date of July 18,1932. 

By /s/ Bruce Baird 

President 

T.I.C. 9/17/53 


Drury, Lynham & Powell 
By /s/ John M. Lynham 
John M. Lynham 

Attorneys for Plaintiff 
312 Colorado Building 
Washington 5, D. C. 


District of Columbia, ss: 

Bruce Baird, being first duly sworn, deposes and says: 
1 am President of the National Savings and Trust Com¬ 
pany, substituted trustee in the above-entitled cause. I 














8 


have read the foregoing complaint subscribed by ine on 
behalf of said Company and know the contents thereof. 
The matters and things stated therein are true, as I verily 
believe. 

/s/ Bruce Baird 
Bruce Baird 

Subscribed and sworn to before me this 3rd day of 
February, 1954. 

/s/ Arthur E. Hack 

Notary Public, D. C. 

74 KNOW ALL MEN BY THESE PRESENTS: 

That Mary Victoria Keating, a widow, of Dallas County, 
Texas, hereinafter called “Trustor”, now temporarily 
residing in the City of Washington, District of Columbia, 
does hereby GRANT, BARGAIN, SELL and CONVEY 
in trust unto First National Bank in Dallas, a national 
banking association of the City of Dallas, Dallas County, 
Texas, Trustee, hereinafter called “Trustee”, and to its 
successors and substitutes in this Trust, and its and their 
assigns forever, the following described real property and 
the personal property listed in Exhibit “A” hereto 
attached and hereby made a part hereof: 

(1) 50x100 feet on the north line of Commerce Street, 
being east one-half of Lot 25 and west one-half of 
Lot 26, Block 77, according to Murphy & Dolans’ 
Official Map of the City of Dallas, Texas. Improved 
by a 2 sto'y brick building 50 x 90 feet, known as 
1603-5% C unmerce Street. 

(2) 42 x 100 feet on the S. line of Elm Street in Block 
No. 69 of the City of Dallas, described as beginning 
at a point on the southeast line of Elm Street 
50 feet north 75 east from the intersection of the 
southeast line of Elm Street with the northeast line 
of Murphy Street; thence north 75 east along the 
southeast line of Elm Street 42 feet; thence south 
15 east at right angles with Elm Street 100 feet; 
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thence south 75 west and parallel with Elm Street 
42 feet; thence north 15 west at right angles with 
Elm Street 100 feet to place of beginning. Improved 
by 3 story brick building, 42 x 100 feet on ground 
floor about 42 x 85 feet on third and fourth floors, 
known as 1204-6 Elm Street. 

(3) Lots 3 and 4, Block 1538, according to the Official 
Map of the City of Dallas, being corner Knox and 
Travis Streets. Improved by one story brick build¬ 
ing fronting on Knox Street about 80 feet and about 
60 feet in depth, divided into three rooms. Also 
small frame cottage about five rooms on Travis 
Street. 

(4) Lots 16, 17 and 18, Block 197, according to Official 
Map of the City of Dallas, each lot 50 x 125 feet 
and being corner Taylor and Walton Streets. Im- 
proved by 3 frame cottages about five rooms each. 

(5) 10 acres situate in the County of Stephens, State of 
Oklahoma and being the northeast V 4 of the south¬ 
west 14 Section 16, Township 2, North Range 7, 
West I.M. 

TO HAVE AND TO HOLD the above described real 
property, together with all and singular the rights and 
appurtenances thereunto belonging or in any wise 
appertaining, and the personal property described 
75 in said Exhibit “A”, unto the said First National 
Bank in Dallas, Trustee, and to its successors or 
substitutes in this Trust, and to its or their assigns for¬ 
ever ; and Trustor does hereby bind herself, her heirs and 
assigns, to warrant and forever defend the above described 
real property unto the said Trustee, its successors and 
substitutes in this Trust, and to its and their assigns for¬ 
ever against any and all persons lawfully claiming or to 
claim the same or any part thereof. 

The aforesaid property, both real and personal, shall be 
held by Trustee in trust upon the terms herein set forth. 

The Trust hereby created shall be known as the “Mary 
V. Keating Trust.’ ’ 


ARTICLE A. 

Distribution of Income and Corpus 


1. This trust is established for the benefit of Trustor, of 
Katherine Keating Wright, t he daughte r of Trustor, 
(hereinafter called “Katherine”) a jid. of M ary Helen 
Clonard Wright, daughter of said Katherine and grand¬ 
daughter of Trustor, (hereinafter called “M ary Helen”) 
and certain other persons and organizations, hereinafter 
designated. 

2. The Trustee shall hold and dispose of the income and 
corpus of this trust estate in accordance with the follow¬ 
ing directions: 

(a) The Trustee shall pay to Trustor during her life 
(dl the net income from the trust estate hereby created, 
such payments to be made as nearly as possible in equal 
monthly payments on the 2Sth day of each month. 

(b) Upon the death of Trustor if she is survived by 
Katherine, the entire net income shall be paid to said 
Katherine during her life, with the privilege to said 
Katherine to add any portion of said income to the corpus 
of this trust estate, and any additions so made shall become 
and remain a part of said corpus. 

(c) Upon the death of Katherine after the death of 
Trustor, or if Trustor shall survive Katherine, 

76 then upon the death of Trustor, if there shall be 
lineal descendants of Katherine surviving, the said 
net income shall be distributed by the Trustee, per stirpes, 
among the lineal descendants of said Katherine surviving 
from time to time, until the termination of this trust, as 
hereinafter provided, so that equal shares shall be paid 
as between living children of said Katherine and the issue 
from time to time surviving any child then deceased or 
thereafter dying. Each surviving issue, however, shall 
take, per stirpes, only the share his, her or their parent 
would have taken if living. In the event that any bene- 
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ficiary hereunder should receive the benefits of subpara¬ 
graph (d) of this Artcle, then and in that event the corpus 
of the trust estate may be divided into as many separate 
trust estates as there are grandchildren of the Trustor 
living at that time and/or deceased grandchildren then 
represented by issue of such deceased grandchild or grand¬ 
children in such a way that in case of the necessity of 
division the aggregate of the principals of the various 
trusts shall during the life of this trust continue to be 
divided, per stirpes, for the benefit of Katherine’s lineal 
descendants surviving from time to time, subject, however, 
to any deductions from corpus (pursuant to subparagraph 
(d) of this Article) and also subject to any variance which 
may be created through appreciation or depreciation in 
value of securities or other assets comprising the respective 
trust shares. In the setting up of said separate trusts, the 
Trustee is directed to allocate such securities and other 
assets among the various trusts in such a way that, as far 
as possible, the said trust estates may be subject to approx¬ 
imately the same appreciation or depreciation from time 
to time. 

(d) If in the absolute control and discretion of the 
Trustee the income herefrom of Trustor, of Katherine or 
of any child or lineal descendant of Katherine shall not be 
sufficient for their reasonable needs and comforts during 
any period or periods of illness or other want or 

necessity, the Trustee may, and it is hereby 
77 empowered and authorized, but it shall in no event 

be required to do so, to pay or to use, apply or 
expand for the use and benefit of such beneficiary such 
portion of the principal of said trust or trusts then 
applicable to the production of income for said beneficiary 
as said Trustee in its absolute discretion may determine 
to be adequate to provide for such beneficiary during such 
period or periods. 

(e) If any beneficiary entitled to receive income here¬ 
under is a minor, the Trustee is authorized to make pay- 


12 


ments thereof to the guardian of the estate of such bene¬ 
ficiary during such minority, or if there is then no guardian 
of the estate of such minor, the Trustee shall withhold the 
payment of said income until there shall be appointed a 
guardian of said minor’s estate, provided, however, that 
pending the appointment of any such guardian the Trustee 
may in its discretion advance to the custodian of such 
minor or pay for said minor’s benefit such amounts as may 
be necessary for the needs and uses of said minor pending 
such appointment. The Trustee shall never be obliged 
to see to the application of the payments by any guardian 
or custodian to whom such funds shall have been paid. 

(f) During the time that the corpus or any part thereof 
is held in trust by Trustee no beneficiary shall have the 
right or power to anticipate his or her share of either 
corpus or income or sell, assign, mortgage, pledge or other¬ 
wise dispose of or encumber his or her share of income or 
corpus or any part thereof or any interest therein: nor 
shall such share of income or corpus or any part of either 
be liable for said beneficiary’s debts or be subject to 
attachment, garnishment, execution, creditor’s bill or other 
legal or equitable process. Trustee shall pay said income 
or distribute said corpus direct to said beneficiaries in 
accordance with the terms of this instrument and regardless 
of any such attempted anticipation, sale, assignment, pledge 
or other disposition, and in spite of any such attempt of 
attachment, garnishment, execution, creditor’s bill or other 
legal or equitable process. 

(g) Income shall be paid to beneficiaries (except 
78 Trustor) quarter-annuallv, insofar as it may be 
practicable to do so. 


(h) This trust s halLcanfinpe for a period_of twe nty (20) 
years after the death of Marv He len, if there shall he lineal 
desc endants o f Trustor su rviving for that leng th of time, 
subject, however, to the provision that this trust shall in 
nb event terminate during the life of either Trustor or the 




13 


said Katherine. Upon the expiration of the neriod of 
twenty (20) years after the death of said Mary Helen or 
upon the death of survivor of Trustor or said Katnerine, 
whichever shall last occur,, this trust shall terminate and 
t he princip al or corpu s there of, together with all undis- 
tributed accumulations ot net income thereon, shall be 
convey ed, transferred, assigned and paid over by ^L’rustee^ 
absolutely and in fee simple, unto the then living lineal 
descenda nts of Katherine, per s tirpes , and not p er capita , 
or, m case thecorpus hereof has been divided as provided 
in sub-paragraph (c) of this Article, then the corpus of 
the various trusts shall be conveyed, transferred, assigned 
and paid over by the Trustee, absolutely and in fee simple, 
per stirpes, unto the respective lineal descendants of 
Katherine who immediately preceding the termination of 
this trust were entitled to receive the income therefrom. 

(i) _I£_ however, u pon the death of tb^- snryivnr nf 
Tru stor and said Ka therine, whichever shall last occur, or 
at any time thereafter , t here s hall be a failure of lineal 
des£e nda n t s_ofJOither 1 1 1 e to takeliereunder, then this trust 
shall terminate and HieTTrusteK shalFThereupon distribute 
the corpus and all accumulations of net income thereon in 
the following manner: 

(1) Trustee shall pay the following persons the following 
amounts: 

(A) To Katherine Jalonick, (sister of 
Trustor) now residing in the City of 

Dallas, State of Texas . $10,000.00 

(B) To Grace and George and Charley 
Dexter, children of Grace Dexter (sister 
of Trustor), now residing in the City of 

Dallas, State of Texas, each $10,000.00 .. $30,000.00 

79 (C) To Jessie, Heloise and Agnes Keating 

(three daughters of Edward Keating), 
all now residing in the City of Toronto, 

Ontario, Canada, $3,000.00 each. $9,000.00 
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(D) To Annie O'Donnell, nurse, now residing 

in the City of Los Angeles, State of Cali¬ 
fornia . $1,000.00 

(E) To Mrs. Elizabeth Snodgrass, now resid¬ 
ing in the City of Dallas, State of Texas $30,000.00 


(F) To Vera Keating (daughter of William 

Keating), now residing in the City of 
Porthcawl, Wales, Great Britain. $5,000.00 

(G) To Martha Leake (daughter of Trustor’s 
brother, Wirt Leake), now residing in the 

City of Dallas, State of Texas. $10,000.00 

(H) To Sam Leake, Jr. (son of Trustor’s 
brother, Sam Leake), now residing in the 

City of Dallas, State of Texas. $10,000.00 

(I) To Vernone Sillig Alchevskv, of New 

York and Lausanne, Switzerland . $5,000.00 


In the event that any of the persons named in clauses 
A to I, inclusive, above, die prior to the happening of the 
contingency upon which the property becomes distributable, 
the Trustee shall distribute the amount designated for such 
person so dying in accordance with the laws of descent 
and distribution then in force in the State of Texas to 
those persons who under said laws would have been the 
heirs of such deceased person if he or she had died instantly 
after the happening of the contingency upon which such 
property became distributable. 

(2) Upon the termination of this trust as hereinbefore 
provided and after the payment of the amounts stipulated 
in sub-paragraphs A to I, inclusive, aforesaid, the entire 
remainder of this trust then in the hands of the Trustee 
shall be conveyed, transferred, assigned and paid over, 
absolutely and in fee simple, to the then Board of Trustees 
of Third Church of Christ, Scientist, of Dallas, Texas, or 
to the then governing body of the Church of Christ, Scien¬ 
tist, which shall then have succeeded said Third Church of 
Christ, Scientist. The said Board of Trustees and their sue- 
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cessors in trust shall have, hold and possess the property so 
distributed to them and shall pay over or use the corpus 
and/or the income therefrom as they, in their discretion, 
deem best, for the establishment, equipment and 
80 maintenance of a home and day nursery in or near 
the City of Dallas for young white children of the 
Caucasian race of any denomination or sect, which home 
shall be called “Sunnvside, Inc.”, provided that if a home 
for similar purpose or of the same character has been 
established prior to the date of the distribution of property 
hereunder and such home is under the management of a 
governing body made up of members of said Church or 
its successor appointed exclusively by the Board of 
Trustees of said Church or its successor, then such 
property shall be distributed to the governing body of the 
organization which shall then be maintaining such estab¬ 
lished home, the corpus and/or income therefrom to be 
held and disposed of by such governing body and its suc¬ 
cessors as they in their discretion deem best for the promo¬ 
tion of the purposes for which such home was established. 
If the said Third Church of Christ, Scientist, of Dallas, 
Texas, or a successor thereof, be not in existence on the 
date for distribution of said property, or if the Board of 
Trustees or other governing body of said Church, or its 
successor, or the governing body of the organization which 
may be maintaining the home as hereinbefore provided, be 
unwilling or unable to accept said property, then the said 
property shall be transferred, assigned and paid over, 
absolutely and in fee simple, unto the Board of Directors of 
The Mother Church of the Christian Science Church of 
Boston, Massachusetts, to be used as, in its discretion, 
may be advisable. In the event the remainder of this Trust 
estate is paid over under the provisions of this paragraph 
the Trustee shall be under no obligation whatever to see to 
the application thereof. 

(j). Upon any distribution of corpus by Trustee this 
trust shall thereupon cease and terminate as to the corpus 
so distributed. 


I 

! 
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81 ARTICLE B. 

Concerning Trustee. 

Trustor hereby authorizes and empowers Trustee: 

1. To manage, control, conduct and operate the corpus 
of tliis trust or any part thereof as it, in its discretion, 
may deem to be for the best interests of the trust estate, 
and to invest and from time to time reinvest the said 
corpus or any part thereof in such investments as it in its 
discretion may deem for the best interests of the trust 
estate, and to collect the rents, revenue and income there¬ 
from. The Trustee shall be authorized to replace or re¬ 
construct anv building belonging to the trust estate which 
has been destroyed by fire or otherwise, provided, how¬ 
ever. that if the cost of such replacement or reconstruction 
shall be over Five Thousand Dollars ($5,000.00), then the 
Trustee shall first obtain the consent in writing to anv such 
replacement or reconstruction of the Trustor during her 
life and after her death of Katherine during her life and 
after the death of both Trustor and Katherine and during 
the life of Mary Helen of the beneficiaries then receiving 
income or their guardians during minority. After the death 
of Trustor, Katherine and Mary Helen, the Trustee shall 
have sole discretion in connection with such replacement 
and reconstruction. The Trustee hereunder shall not (ex¬ 
cept in cases where it may in the opinion of the Trustee 
be necessary to protect an investment then held in this 
trust estate) purchase real estate as an investment without 
first obtaining the written consent of Trustor or of Kath¬ 
erine, if the Trustor shall be deceased, or if both Trustor 
and Katherine shall be deceased, then the written consent 
of a majority (in financial interest) of those who may be 
beneficiaries then receiving income hereunder or of their 
guardians during minority. This provision, however, shall 
not restrict or prevent the Trustee from acquiring real 
property or an interest therein by purchase at foreclosure 
sale or otherwise, or by deed or by any other method, with- 
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out such written consent if such acquisition shall in 
82 the discretion of the Trustee, be deemed necessary 
to protect the best interests of the trust estate in 
any investment held hereunder. The Trustee is author¬ 
ized, if it deems it to be for the best interests of the trust 
estate, to hold and retain any or all of the property hereby 
or hereafter conveyed or delivered to the Trustee by 
Trustor to be held in trust hereunder in the same form of 
investment in which said property may exist at the time 
received by Trustee, whether or not such investments are 
legal for trust funds, until it, in its sole and uncontrolled 
discretion, deems a sale or sales thereof to be advisable, 
and Trustee shall not be liable for any loss or decrease 
in value of property so retained. The Trustee shall keep 
the real estate constituting a part of this trust estate in¬ 
sured against loss from fire, tornado or other usual hazards 
in solvent insurance companies as in its sound discretion 
it may deem necessary. The cost of such insurance shall 
be paid by the Trustee as a part of the expenses of this 
trust. 

2. To grant, bargain, sell and convey, and to assign, 
transfer, exchange, mortgage, hypothecate, pledge or loan 
all or any part of the corpus, be it real, personal or 
mixed, for such consideration as Trustee, in its discretion, 
may deem advisable, and to make, execute, acknowledge 
and deliver all such deeds or instruments that Trustee may 
deem necessary or convenient to carry said powers of sale, 
conveyance, assignment, transfer, exchange, mortgage, 
hypothecation, pledge or loan into effect; except that 
Trustee shall not be authorized to sell, convey, alienate, 
or encumber any real estate held in trust hereunder with¬ 
out first obtaining written consent to any such sale, con¬ 
veyance, alienation or encumbrance, such consent to be 
obtained from Trustor, during her life, and after her 
death from Katherine and after the death of both Trustor 
and Katherine, from a majority (in financial interest) of 
those who may then be beneficiaries receiving income here- 
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under or of their guardians during minority. Any and all 
sales of all or any part of the corpus may be made by 
Trustee at public or private sale, as it in its discretion 
may deem advisable, and, if at public sale, upon 
83 such notice as it in its discretion may deem advisable. 

In the event of the sale of real estate under the pro¬ 
visions of this sub-paragraph, the total expense to the 
trust estate on account of fees or commissions in connec¬ 
tion with such sale shall not be more than fKe percent 
(570 of the price at which said property may be sold. 

3. To litigate, defend, settle, compromise or submit to 
arbitration any and all disputes, suits or controversies 
concerning this trust estate and the terms of any settle¬ 
ment, compromise, adjustment or award of arbitration 
shall be conclusive upon all parties at any time interested 
herein. 

4. In regard to any property, real, personal or mixed, 
at any time held in trust hereunder, Trustee shall have 
the power to participate in any plan or reorganization, in¬ 
cluding consolidation or merger, to deposit any property 
held hereunder under any plan of reorganization or with 
a protective or reorganization committee and to delegate 
to such committee discretionary powers with relation 
thereto, to pay any assessment levied under such plan for 
the purpose of paying the proportionate part of the ex¬ 
penses of such committee. Trustee is further authorized 
to exercise all conversion, subscription, voting and other 
rights of whatsoever nature pertaining to any property 
held in trust hereunder, to pay such sums as Trustee may 
deem advisable in connection therewith, and to accept and 
retain (as though received from Trustor) any new securi¬ 
ties deliverable to it in pursuance of any reorganization, 
conversion or subscription. 

5. Trustee may at any time make loans or advancements 
to the trust estate and receive interest thereon at the then 
prevailing rates and shall have a first and prior lien and 
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charge on the property held in trust, except real estate, to 
secure the payment of any such loan or advancement. 

6. Trustee is further authorized and empowered to pay 
any and all taxes, assessments and other governmental 
charges which properly may become payable from time to 

time under the laws of the United States or of any 
84 State, County or municipality on said trust prop¬ 
erty or for any transfer or transaction affecting the 
same and to affix and cancel tax stamps in accordance with 
the provisions of said laws. 

7. Trustee is further authorized to pay all other and 
necessary costs, charges, expenses and outlays incident to 
and in connection with the administration or management 
of this trust estate. 

8. Except as in this agreement otherwise provided, au¬ 
thority is hereby given to Trustee hereunder to determine 
whether property coming into Trustee’s possession is 
corpus or income or should be divided between same or 
whether certain charges should be borne by corpus or in¬ 
come or should be allocated between same, and in regard 
thereto, the Trustee shall make such decisions as to it 
shall stem wise and equitable, and such decisions shall 
bind all parties at any time interested herein. 

9. 'Whenever Trustee is directed to make a distribution 
or division of corpus, such distribution or division may 
be made in cash or in kind or partly in cash and partly 
in kind, and the subject-matter and composition of shares 
thereunder shall be wholly within Trustee’s discretion, 
subject, however, to the provision that any beneficiary may 
require an individual appraisement by three appraisers 
of any property or securities to be distributed or divided, 
one of such appraisers to be selected by the Trustee, one 
by the beneficiary demanding such appraisement and one 
by the two thus chosen, and the resulting valuations of 
such property or securities so to be distributed or divided 
shall be conclusive on all parties ever interested herein. 
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10. Whenever in this deed of trust authority is granted 
to Trustee to act or refuse to act upon its discretion, such 
action or refusal to act in the exercise of such discretion 
in good faith shall be final and conclusive upon all parties 
at any time interested herein. Trustee shall not be liable 
to Trustor or other beneficiaries for depreciation in the 
value of any portion of said estate, but shall exercise due 

and proper care for its safe-keeping and preserva- 
85 tion and shall be liable for its negligence, fraud or 
breach of trust. 

11. The title or interest acquired by any purchaser, 
lessee, assignee, transferee or mortgagee under any sale, 
lease, assignment, mortgage or other conveyance made by 
the Trustee hereunder shall be as complete and absolute in 
every respect as the instrument evidencing any such trans¬ 
action purports to convey, and no person shall be required 
to see to the legality of Trustee’s action in making any 
such sale, lease, transfer, mortgage or other conveyance. 
Xo vendee, lessee, assignee, mortgagee or other transferee 
shall ever be required to see to the proper disposal by 
Trustee of any consideration paid to it, but shall be justi¬ 
fied and fully protected in paying the same to Trustee, and 
when so paid, all parties making such payments shall be 
released from any and all liability for the proper use or 
disposal thereof by Trustee. 

12. Trustee shall keep full and accurate accounts of all 
receipts, disbursements and transactions in connection with 
the property held in trust hereunder, and such records 
shall be open to inspection by any party interested herein 
at his or her request, either personally or through an agent 
or attorney, at any and all reasonable and proper times. 

13. Trustee, annually, on or about the 28th day of De¬ 
cember of each year, shall provide all beneficiaries (includ¬ 
ing Trustor), then entitled to receive income hereunder 
with a statement showing all transactions in connection 
with this trust during the year preceding the date of state- 
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nient and showing the amount and character of the prop¬ 
erty constituting the trust and a schedule of all receipts 
and expenditures during the period covered by such state¬ 
ment, which statement Trustor while living, or any bene¬ 
ficiary after her death, may at their own expense, have 
verified by a public accountant, and for such purpose shall 
have full and free access to all records and securities in 
said Trustee’s hands pertaining to said trust estate. 

14. The Trustee at anv time it mav see fit, mav resign 
the trust created hereby by mailing a written notice by 
registered mail of such intention to the last-known address 

of Trustor, or if she then be dead, to the last-known 
S6 address of all the beneficiaries then entitled to re¬ 
ceive income hereunder, such resignation to become 
effective at the expiration of sixty days from the date of 
such mailing, and before the expiration of such period a 
successor trustee shall be appointed. During Trustor’s 
life such appointment shall be made by her; after Trustor’s 
death such appointment shall be made by the beneficiary (or 
by a majority of them if there are more than one) then 
(at the time of such notice) entitled to receive income here¬ 
under. Such successor Trustee, however, shall be a national 
bank or trust company with capital stock of at least one 
million dollars ($1,000,000.00). Upon its acceptance of 
these trusts any successor Trustee shall have all the powers 
conferred upon the original Trustee. In the event of the 
dissolution or insolvency of the Trustee or the revocation 
of its authority or its inability or refusal to act, the above 
provisions regarding the appointment of a successor 
Trustee shall obtain. 

15. Any national bank or trust company to which any 
Trustee, original or successor, may be converted or merged 
or with which it may be consolidated, or any national bank 
or trust company resulting from any converting merger or 
consolidation to which such Trustee may be a party, shall 
be the successor Trustee hereunder, without the execution 
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or filing of any papers or any further act on the part of 
any Trustee hereunder, provided always that such suc¬ 
cessor institution shall be able and willing to accept this 
trust and execute the terms thereof. 

16. Whenever income, or any part thereof, is in prop¬ 
erty other than cash, such income may in Trustee’s discre¬ 
tion be paid to beneficiaries either in kind or sold by 
Trustee and the proceeds therefrom paid to said bene¬ 
ficiaries in cash, and Trustee is hereby authorized to do 
any and all things necessary or proper to effect any such 
sale or sales, and no such purchaser shall be required to 
see to the regularity of the Trustee’s action in making 
any such sale or to the application by the Trustee of the 
proceeds thereof. 

17. Where Trustee is given the power to invest 
87 and reinvest all or any part of the accumulations of 
income, such power shall include any and all po'wers 
granted to Trustee in this Article, and where Trustee is 
directed to make certain accumulations from income and 
is authorized to invest and reinvest the same, such ac¬ 
cumulations up to One Thousand Dollars ($1,000.00) may 
be kept in an ordinary savings account to avoid the neces¬ 
sity of investing small amounts. In the event the corpus 
of this estate shall have been divded into separate trust 
shares, accumulations up to such amount for each such 
share may be kept in an ordinary savings account. 

18. Upon the distribution of the corpus of this estate by 
the Trustee, this trust shall thereupon cease and terminate 
as to the corpus so distributed. 

19. The Trustee hereunder shall be paid the following 
compensation for its services hereunder: 

(a) . A fee of Fifty Dollars ($50.00) for accepting this 
trust. 

(b) . An annual fee of four percent (4%) of the annual 
gross income collected hereunder, such fee to be deducted 
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by the Trustee semi-annually on the 28th days of June 
and December of each year. The first payment of such 
fee shall be made on the 28th day of December, 1932, and 
shall be computed on the basis of gross income collected 
from the date of Trustee’s acceptance of this trust to date 
of payment. Thereafter such payment shall be computed 
on the basis of gross income collected during the six (6) 
months’ period preceding the time of payment. In the 
event of termination of this trust between said payment 
dates, such fee shall be computed upon gross income col¬ 
lected from the last preceding payment date to the date of 
termination. 

(c) . Upon the distribution of any part of the corpus on 
termination of the trust in respect to such property, a sum 
equal to one-half of one percent of the fair market value 
of the corpus so distributed. 

(d) . In the event the Trustee hereunder may be changed 

in accordance with the provisions of paragraph 5 of 
88 Article C of this agreement, a fee of one-half of one 

percent of the fair market value of the corpus at 
the time of such change, unless, however, such change is 
made for good and sufficient cause arising out of the ad¬ 
ministration of the trust by the Trustee, in which event a 
fee of One Hundred Dollars ($100.00) shall be paid. In the 
event there should arise a dispute as to the amount of the 
fee to be paid under this paragraph, then the Trustee is 
authorized to retain the greater amount until some court of 
competent jurisdiction shall determine the amount of fee 
due under this sub-paragraph. 

No charges, except those above mentioned, shall be made 
against the trust estate for keeping its accounts, making 
out income tax returns, the collection of rents or for the 
current services of the Trustee’s regular salaried officers 
or employes. 
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ARTICLE C. 

Concerning Trustor and Beneficiaries. 

1. Trustor declares this trust to be irrevocable after its 
acceptance by the Trustee. No part of the corpus of the 
trust estate shall be withdrawn by the Trustor except as 
provided in sub-paragraph (d) of Article A. The Trustor 
or any beneficiary hereunder shall, however, have the right 
to take, receive or accept less than the full amount of in¬ 
come which may be due such beneficiary at any particular 
time, and in such event the amount of income not taken, 
received or accepted shall by the Trustee be turned into 
the corpus for the benefit of the beneficiary so failing to 
take, receive or accept such income, and such beneficiary 
shall be entitled to receive the income derived therefrom. 
The title to such accumulations shall pass along with the 
said corpus. 

2. Trustor, however, reserves the right to modify, amend 
or alter the provisions of this trust, insofar as such pro¬ 
visions may apply to the disposition of principal or corpus 
to the extent of Twenty-five Thousand Dollars ($25,000.00), 
in fair value, in the event this trust shall terminate fol¬ 
lo wing the Tleaths oF'Trustor and Katherine by 

89 reasmx-of-^ha.Tailure of lineal descendants of Kath¬ 
erine . the right reserved, however, to be subject to 
the provision that the powers, duties and liabilities of the 
Trustee hereunder shall not be substantially increased nor 
its rights decreased without its written consent. Any such 
modification, amendment or alteration shall be made by 
written instrument signed by the Trustor and shall become 
effective upon delivery of such instrument in writing to 
Trustee, unless Trustee’s consent thereto is required, in 
which event it shall become effective upon execution of 
written consent thereto by Trustee. 

3. Trustor reserves the right to convey and deliver to 
Trustee, to be held under the terms hereof, at any time and 
from time to time, such additional securities and other 


property as she may desire and as may be acceptable to 
the Trustee. 

4. From and after the death of the Trustor this trust 
shall not be subject to modification, amendment or altera¬ 
tion in any manner by any person or persons, except, how¬ 
ever, the beneficiary or beneficiaries, as hereinafter pro¬ 
vided, may at any time change the Trustee of the then 
trust estate. This, however, shall not be construed as a 
limitation upon Trustee’s power to resign. 

5. If, at any time during the term of this trust, the per¬ 
son to whom the income is payable, (or if more than one, 
then a majority of the persons to whom the income is then 
payable together with the guardians of the estates of such 
persons who are then minors) shall desire to change the 
Trustee of this trust estate, then such person or persons 
mav in writing name another national bank or trust com- 
pany which is capitalized at One Million Dollars ($1,- 
000,000.00), or more, to act as Trustee of the trust prop¬ 
erty, and sixty (60) days after receipt of notice in writ¬ 
ing of the designation of a new Trustee, the bank or trust 
company then Trustee under this trust shall transfer, as¬ 
sign and convey the trust property to the bank or trust 
company so named to thereafter act as Trustee, which 
bank or trust company so designated shall thereafter act 

as Trustee upon the trusts herein created and hold 
90 and manage the trust property in accordance with 

all the provisions hereof. 

6. Wherever any beneficiaries hereunder while under the 
age of twenty-one (21) years have any rights under this 
instrument, such rights may be exercised in their behalf 
by their legally appointed guardian or guardians without 
the necessity of securing the approval of any court thereto, 
unless said approval is specifically required by the stat¬ 
utes of the State of Texas. 
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ARTICLE D. 

Miscellaneous. 

1. The trust hereby created shall be deemed a Texas 
trust and shall in all respects be governed by the laws of 
the State of Texas. 

2. Wherever in this instrument an attempt is made to 
create an estate and such attempt shall be held to be of 
no effect because of vagueness or uncertainty of the terms 
of this instrument, or because of the violation of the rule 
against perpetuities, or because of a restraint on alienation, 
the estate or estates contingent on the estate so attempted 
to be created shall not fail, but shall vest immediately upon 
the failure of such attempted preceding estate. 

3. All ordinary expenses incurred in connection with 
the trust estate or with its administration and manage¬ 
ment, including regularly recurring taxes assessed against 
any portion of the corpus, as well as income taxes (except 
income taxes assessed on the sale or other disposition by 
Trustee of all or part of corpus), water rents, insurance 
premiums, interest on mortgages on the corpus, ordinary 
repairs, Trustee’s compensation, court costs, and coun¬ 
sel's fees shall be paid out of income, unless, in the opin¬ 
ion of Trustee, one or more of the above items shall at 
any time amount to an extraordinary expense or an ex¬ 
cessive burden upon income, in which case Trustee may 

charge to corpus such part of such expense as it may 
91 deem wise. Income taxes assessed on the sale or 
other disposition by Trustee of all or part of corpus, 
and all disbursements deemed by Trustee to be for perma¬ 
nent improvements to property held as part of the corpus, 
as well as special benefit or improvement taxes or assess¬ 
ments, shall be paid out of corpus. 

4. Accrued interest on bonds or debentures purchased 
between the dates at which interest thereon is payable, 
shall be charged to income, and where bonds or debentures 
are sold between such dates, such accrued interest shall be 
credited to income. Trustee shall not amortize securities 


bought at a premium. Where bonds or debentures are pur¬ 
chased by Trustee at a discount and the principal thereof 
is thereafter paid at maturity, the total principal amount 
so received by Trustee shall be corpus, and where bonds 
or debentures purchased at a discount are sold by Trustee 
the consideration received from such sale (after crediting 
to income any interest accrued thereon at the time of 
such sale) shall likewise be corpus. Where bonds or de¬ 
bentures are called for redemption before maturity and a 
premium is paid by the obligor for the privilege of said 
redemption, such premium shall be corpus. Dividends 
paid in stock shall become a part of the corpus of the 
estate. 

5. The Trustee is directed to pay out of corpus, if and 
when due, any and all Federal estate taxes and State in¬ 
heritance taxes which may from time to time become law¬ 
fully assessed and payable in connection with the corpus 
or any part thereof. 

G. The Trustee hereby accepts the trust hereby created 
and agrees to execute the same in accordance with the 
terms hereof. 

In Witness Whereof, Trustor has hereunto set her 
hand and seal, this 18th day of July, 1932, and Trustee 
has caused these presents to be executed by its offi- 
92 cer duly authorized and its corporate seal to be im¬ 
pressed hereon, this 17th day of August 1932, in 
duplicate. 

/'s/ Mary Victoria Keating 
Trustor 

First National Bank in Dallas 
By /s/ H. A. Olmsted 
Vice President 
Trustee 

Attest : 

/s/ Paul Danna 
Cashier 

State of Massachusetts 

County of Barnstable ss. 
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Before Me, the undersigned authority, on this day per¬ 
sonally appeared Mary Victoria Keating, a widow, known 
to me to be the person whose name is subscribed to the 
foregoing instrument, and acknowledged to me that she 
executed the same for the purposes and consideration 
therein expressed, and in the capacity therein stated. 

Given under my hand and seal of office, this 18th day 
of July, 1932. 


/s/ Carroll A. Bearse 
Notary Public 
County of Barnstable 
State of Massachusetts 


»*****###• 
101 Filed February 26, 1954 

Answer of Defendant No. 1 


Comes now Mary W. Walsh, Defendant No. 1 in the 
above-entitled action, and for answer to the complaint 
therein, states as follows: 

1. This defendant admits all the allegations of para¬ 
graph 1 of the complaint. 

2. This defendant admits all the allegations of para¬ 
graph 2 of the complaint, except the allegations in the last 
sentence of said paragraph 2 averring the estimated value 
of the trust real estate and the approximate value of trust, 
securities and principal cash as of September 30, 1953; as 
to which averments, this defendant has insufficient knowl¬ 
edge or information to admit or deny the same. 

3. This defendant admits all the allegations of para¬ 
graph 3 of the complaint. 

4. This defendant admits all the allegations of para¬ 
graph 4 of the complaint, except the averments of sub- 
paragraph (C) thereof: as to which averments, this defend¬ 
ant admits that Jessie, Heloise and Agnes Keating are 
named as contingent beneficiaries in Article (A)(2)(i)(C) 
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of the trust annexed to the complaint as Exhibit A, and ad¬ 
mits that defendant No. 6, Heloise Keating Macklem, is 
the sister of Jessie and Agnes Keating, but as to the other 
averments contained in said subparagraph 4(C) of the 
complaint, this defendant has insufficient knowledge or 

information to admit or deny the same. 

* 

5. This defendant admits all the allegations of para¬ 
graphs 5 and 6 of the complaint. 

6. This defendant admits all the allegations of para¬ 
graph 7 of the complaint, except the allegations that de¬ 
fendants No. 23, 24, 25, 26 and 27 are the present members 
of the Board of Directors of the Mother Church of the 

Christian Science Church of Boston, Massachusetts; 
102 as to which allegations this defendant has insuffi¬ 
cient knowledge or information to admit or deny the 

same. 

7. This defendant admits all the allegations of paragraph 
8 of the complaint. 

8. This defendant neither admits nor denies the allega¬ 
tions of paragraph 9 of the complaint. 

9. This defendant affirmatively alleges that the trust 
annexed to the complaint as Exhibit A came to an end by 
its own terms upon the death, as alleged in paragraph 2 
of the complaint, of this defendant’s mother, Katherine 
Keating Wright; leaving this defendant then entitled to all 
the corpus together with all accrued and accumulated but 
undistributed net income thereof, as the sole surviving 
lineal descendant of trustor and said Katherine Keating 
Wright. 

Wherefore, the premises considered, this defendant 
prays: 

1. That this Honorable Court will instruct plaintiff 
that the said trust has terminated and that this defendant 
Is now entitled to receive from plaintiff, absolutely and in 
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fee simple, all the principal together with the accrued and 
accumulated but undistributed net income of the said trust 
after deduction of proper costs and charges due and owing 
to the trustee as provided by the terms of said trust. 

2. And for such other and further relief as to the Court 
may seem meet and proper. 

/s/ Mary W. Walsh 
Mary W. Walsh 
Defendant No. 1 

Reason ek & Davis 

By /s/ C. Dean Reasoner 
C. Dean Reasoner 
Attorney for Defendant No. 1 
505 Transportation Building 
Washington 6, D. C. 

MEtropolitan S-2011 

Of Counsel: 

Dean F. Cochran 
505 Transportation Bldg. 

Washington 6, D. 0. 


108 Answer of Defendants No's. 16, 17, 18, 19, 20, 21, 22 

Come now Iverson J. Walker, Angus M. Hart, Porter 
K. Johnston, Florence Lowe, Dorothy Shriver, Waldo E. 
Stewart, Floyd West, Defendants No’s. 16 through 22 re¬ 
spectively, in. the above entitled action and for answer to 
the complaint therein, state as follows: 

1. These defendants admit the allegations contained in 
paragraph 1 of the complaint. 

2. These defendants have insufficient knowledge or in¬ 
formation as to the allegations contained in paragraph 2 of 
the complaint either to affirm or deny. 

3. These defendants admit all of the allegations contained 
in paragraph 3 of the complaint. 
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4. These defendants admit all of the allegations con¬ 
tained in the first sentence of paragraph 4 of the complaint. 
As to the statements in the second sentence of said para¬ 
graph and in sub-paragrapls (A), (B), (C), (D), (E), 
(F), (G), (H), and (I) thereunder, these defendants have 
insufficient knowledge or information either to affirm or 
deny said allegations. 

5. These defendants do not have sufficient knowledge or 
information either to affirm or deny the allegations con¬ 
tained in paragraph 5 of the complaint. 

6. These defendants admit all of the allegations contained 
in paragraph 6 of the complaint. 

7. These defendants admit all of the allegations con¬ 
tained in paragraph 7 of the complaint. 

8. These defendants admit, on information and belief, 
the allegations contained in paragraph 8 of said complaint. 

9. These defendants denv the allegations contained in 
the first sentence of paragraph 9 of the complaint. As to 
the allegations contained in the second sentence of said 
paragraph these defendants have no knowledge or infor¬ 
mation as to the advice received by the plaintiff: admit that 

plaintiff is entitled to the protection of this Court: 
109 but deny that said protection includes the right to 
have aforesaid declaration of trust construed and 
interpreted by the Court and the right to receive appro¬ 
priate instructions from the Court as to duties of plaintiff 
as trustee in the premises. 

10. These defendants state that the declaration of trust 
is clear, precise and unequivocal in its statements and 
terms; that there is no justifiable and reasonable ground 
for appeal to the Court for construction and interpreta¬ 
tion of the declaration of trust; and that the demand made 
upon the trustee by the defendant number 1, Mary W. 
Walsh, has no reasonable or substantial foundation or 
justification in fact or law. 


Wherefore, the premises considered, these defendants 
pray: 

1. That this Honorable Court will instruct the plaintiff 
that the trust created by the declaration of trust has not 
terminated, cannot be terminated at this time nor at any 
time prior to the limitation imposed by the trustor in said 
declaration and that no distribution of the trust estate 
can be made at this time, or at any time short of the limi¬ 
tation fixed by the trustor. 

2. And for such other and further relief as to the Court 
may seem meet and proper. 

Iverson J. Walker 
Iverson J. Walker 
Defendant No. 16 
Angus M. Hart 
Angus M. Hart 
Defendant No. 17 
Porter K. Johnston 
Porter K. Johnston 
Defendant No. 18 
Florence Lowe 
Florence Lowe 
Defendant No. 19 
Dorothy Shriver 
Dorothy Shriver 
Defendant No. 20 
Waldo E. Stewart 
Waldo E. Stewart 
Defendant No. 21 
Floyd West 
Floyd West 
Defendant No. 22 
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Motion of Plaintiff for Summary Judgment 

The plaintiff National Savings and Trust Company here¬ 
by moves the Court for summary judgment for the reason 
that there appears to be no genuine issue of material fact 
and therefore the matters presented by the complaint should 
be decided on the pleadings. 

Drury, Lynham & Poweli. 

By /s/ John M. Lynham 
John M. Lynham 
Attorneys for Plaintiff 

135 Filed Feb. 2, 1955 

Amended Answer of Defendant No. 11 and Answer of 
Edward Harold Snodgrass as Co-Defendant 

AMENDED ANSWER 

In accordance with leave of the Court first had and ob¬ 
tained Elizabeth Snodgrass, formerly of Dallas, Texas, now 
Elizabeth Snodgrass Rutherford of San Diego, California, 
files herewith an Amended Answer to plaintiff’s Complaint, 
and avers, denies, and alleges as follows: 

1. Repleads the allegations and/or denials contained in 
paragraphs 1, 2, 3, 5, 6, 7, 8, and 9 of her original Answer, 
as though herein set forth in full. 

2. As to paragraph 4 of said Answer, said defendant No. 
11 substitutes therefor the following paragraph 4: 

“Admits the allegations contained in the first sentence 
of paragraph 4 of the Complaint as to the allegations in 
the second sentence of said paragraph and in sub-para¬ 
graphs (A), (B), (C), (D), (E), (F), (G), (H), and 
(I) thereof, said defendant, having insufficient knowledge 
upon which to admit or deny said allegations, and basing 
her answer thereon, denies said allegations, except that 












this defendant is informed and believes and upon 
136 that ground alleges that the defendant named in 
said sub-paragraph (E) as ‘Mrs. Elizabeth Snod¬ 
grass, now deceased’, being the contingent beneficiary un¬ 
der the Marv V. Keating Trust involved in the within 
matter named as ‘Mrs. Elizabeth Snodgrass, now residing 
in the City of Dallas, State of Texas’ is in fact and in 
truth a misnomer for the late Mrs. Ida Harriet Snodgrass, 
the widow of Edward Leslie Snodgrass, both residents of 
Dallas, Texas, said Ida Harriet Snodgrass being the mother 
of Elizabeth Snodgrass Rutherford of San Diego, Cali¬ 
fornia. and her brother, Edward Harold Snodgrass, of 
Longview, Texas, all of said Snodgrass family being long¬ 
time friends of said trustor and her deceased husband, 
Harold S. Keating, said Edward Harold Snodgrass being 
named ‘Harold’ for the said Harold S. Keating, deceased, 
and all of the members of said Snodgrass family, includ¬ 
ing the said children, who were the only issue of the mar¬ 
riage of Ida Harriet Snodgrass and Edward Leslie Snod¬ 
grass, having been named as legatees individually, as well 
as heirs-at-law of the parents, in previous wills of the said 
trustor, the proper name of Mrs. Edward Leslie Snod¬ 
grass being given in said prior Wills as ‘Ida Harriet Snod¬ 
grass’ ”. 

ANSWER OF EDWARD HAROLD SNODGRASS AS 

CO-DEFENDANT 

Edward Harold Snodgrass, the brother of Defendant 
No. 11 herein, Elizabeth Snodgrass, now Elizabeth Snod¬ 
grass Rutherford, both being children of the deceased Ida 
Harriet Snodgrass, the contingent beneficiarv under the 
Marv V. Keating trust misnamed as “Mrs. Elizabeth 
Snodgrass, now residing in the City of Dallas, State of 
Texas”, with leave of the Court, first had and obtained to 
become a co-defendant with Elizabeth Snodgrass Ruther¬ 
ford, hereby files this his said answer and joins with 
143 said Defendant No. 11 and here repleads all the 
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allegations and/or denials contained in paragraphs 1, 2. 3, 
5, 6, 7, 8 and 9 of her original Answer, with paragraph 4 
of her Amended Answer, as though set forth in full at this 
point. 

Wherefore, the defendants, Elizabeth Snodgrass, now 
Elizabeth Snodgrass Rutherford, and Edward Harold 
Snodgrass, as heirs of the said deceased Ida Harriet Snod¬ 
grass, and as co-defendants herein, pray the Court as 
follows: 

1. That it be decreed by the Court that the trust created 
by the declaration of trust of Mary V. Keating has not 
terminated and cannot terminate prior to the limitations 
imposed therein by the trustor; 

2. That the Court decree that the contingent beneficiary 
under the Mary V. Keating trust herein named as “Mrs. 
Elizabeth Snodgrass, now residing in the City of Dallas, 
State of Texas” is in fact and in truth a misnomer for 
the late Mrs. Ida Harriet Snodgrass, the widow of Edward 
Leslie Snodgrass, both residents of Dallas, Texas, the 
parents of Elizabeth Snodgrass, now Elizabeth Snodgrass 
Rutherford, and Edward Harold Snodgrass, the defend¬ 
ants herein, who were the only issue of the marriage of 
said Ida Harriet Snodgrass and said Edward Leslie Snod¬ 
grass. 

3. That the Court decree that Elizabeth Snodgrass, for¬ 
merly of Dallas, Texas, now Elizabeth Snodgrass Ruther¬ 
ford, of San Diego, California, and Edward Harold Snod¬ 
grass, formerly of Dallas, Texas, now a resident of Long¬ 
view, Texas, are the only heirs-at-law of Ida Harriet Snod¬ 
grass, deceased, the widow of Edward Harold Snodgrass, 
both residents of Dallas, Texas, the contingent beneficiary 
named under the trust declaration of Marv V. Keating as 
“Mrs. Elizabeth Snodgrass, now residing in the City of 
Dallas, State of Texas”, and 
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4. For such other and further relief as the Court 
144 deems proper in the premises. 

Elizabeth Snodgrass Rutherford 
Elizabeth Snodgrass Rutherford 
(formerly Elizabeth Snodgrass) 
Defendant No. 11 

Edward Harold Snodgrass 
Edward Harold Snodgrass, 
Defendant 

(). R. McGuire 

Attorney for Defendant No. 11 
and for Edward Harold Snodgrass 

State of California ) 

County of San Diego ( ss ' 

Elizabeth Snodgrass Rutherford, formerly Elizabeth 
Snodgrass, upon oath first duly sworn, states: 

That she is one of the defendants (No. 11) in the above- 
entitled matter: that she has read the foregoing Amended 
Answer of Defendant No. 11 and Answer of Defendant 
Edward Harold Snodgrass, and knows the contents there¬ 
of; that the same is true of her own knowledge, except 
as to the matters which are therein stated upon informa¬ 
tion or belief, and as to those matters, she believes it to be 
true. 

Elizabeth Snodgrass Rutherford 
Elizabeth Snodgrass Rutherford 
(formerly Elizabeth Snodgrass) 

Subscribed and sworn to before me this 24th day of 
January, 1955 

R. M. Switzler 

Notary Public in and for said County and State (Seal) 


ss. 
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State of Texas 
County of Gregg 


Edward Harold Snodgrass, upon oath first duly sworn, 
states: 


That he is one of the defendants in the above-entitled 
matter; that he has read the foregoing Amended Answer 
of Defendant No. 11 and Answer of Edward Harold Snod¬ 
grass; that the same is true of his own knowledge, except 
as to those matters which are therein stated upon infor¬ 
mation or belief, and as to those matters, he believes it 
to be true. 

Edward Harold Snodgrass 
Edward Harold Snodgrass, 

Subscribed and sworn to before me this 29th day of 
January, 1955 

Bert Harper 

Notary Public in and for said Gregg County and State 
of Texas (Seal) 
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Filed May 17,1955 

Memorandum 




£ 



Concerning the motion of plaintiff for summary judg¬ 
ment the Court is of the view that the trust herein involved 
has not terminated and that said motion should be granted. 
Counsel for plaintiff is requested to submit a proposed 
order accordingly. 


May 17th, 1955. 

• # * • 


/s/ Burnita Shelton Matthews 
Judge 


• ••••• 
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Filed May 26, 1955 

Final Judgment Instructing Trustee 

This cause coming on to be heard on the motion of 
plaintiff for summary judgment, it is by the Court this 
26th day of May, 1955, adjudged and ordered as follows: 

1. That plaintiff’s motion for summary judgment be, 
and the same hereby is granted. 

2. That plaintiff be, and it hereby is instructed that the 
trust created by the declaration of trust executed by Mary 
Victoria Keating and dated July 18, 1932 has not termi¬ 
nated, but on the contrary shall continue in full force and 
effect in accordance with the terms thereof. 

By the Court: 

/s/ Burxita Shelton Matthews 
Judge 
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scendant of the settlor surviving at that time. 

By the use of the plural term “descendants” in the 
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DISTRICT OF COLUMBIA 


BRIEF FOR ALL APPELLEES OTHER THAN 
RUTHERFORD AND SNODGRASS 


COUNTER-STATEMENT OF THE CASE 

Appellant’s statement of the case is, in general, 
satisfactory to these Appellees. They desire only to 
add, for the information of the Court, a description of 
themselves and their respective relationships to the 
settlor and her trust instrument. 
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Appellees Grace Dexter Burgher, George L. Dexter 
and Charles L. Dexter are the children of the settlor’s 
sister, Grace Dexter; Martha Leake Rollins is the 
daughter of settlor’s brother, Wirt Leake; and Sam 
Leake, Jr., is the son of settlor’s brother, Sam Leake. 
These five nieces and nephews are named, and their 
relationships are set forth, in paragraph (i) (1) of 
Article A (2) of the trust instrument, which provides 
that each is to receive $10,000 from the corpus of this 
trust in the event that at its termination there are no 
direct descendants of the settlor available to take (Jt. 
App. 13-14). 

Appellees Rutherford and Snodgrass, who are repre¬ 
sented in this case by separate counsel, are children of 
another named donee, now deceased, who was to re¬ 
ceive $30,000 under paragraph (i) (1) (Jt. App. 14, 
33-37). 

Appellees Mitchell, Weisz, Rowan, Maahs, Hart, 
Johnston and Shriver are the present members of the 
Board of Trustees of the Third Church of Christ, 
Scientist, of Dallas, Texas (Jt. App. 5-6, R. 134), and 
Appellees Jandron, Pittman, Gwalter, Craig and 
Hurley are the present members of the Board of Di¬ 
rectors of the Mother Church of The Christian Science 
Church of Boston, Massachusetts (Jt. App. 6). The 
Dallas church and the Mother Church (but only if the 
Dallas church does not conform to the settlor’s detailed 
directions) are designated in paragraph (i)(2) of 
Article A (2) of the trust instrument as the residuary 
takers of the trust estate remaining after payment of 
the specific gifts to individuals, if no lineal descendants 
of the settlor survive the termination of the trust. 
Paragraph (i)(2) sets forth in meticulous detail the 
use which the Dallas church must make of the prop- 
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erty. It is directed to establish “a home and day nurs¬ 
ery in or near the City of Dallas for young white chil¬ 
dren of the Caucasian race of any denomination or 
sect, which home shall be called ‘Sunnyside, Inc.’ ” 
The property may, however, be given to an existing 
home if it meets the above qualifications and is under 
the aegis of the Dallas Church. If the Church fails 
to take the gift, the property is to go to the Mother 
Church (Jt. App. 14-15). 

SUMMARY OF ARGUMENT 

The District Court held that the trust which is the 
subject of this litigation has not terminated. This 
was the correct construction of the trust instrument 
and should be upheld for the following reasons: 

1. The general plan of the trust instrument, provid¬ 
ing that income from the trust shall be paid to the 
settlor, then to her daughter, and then to her daugh¬ 
ter’s descendants until the termination of the trust, 
demonstrates the settlor’s desire that the trust should 
continue to provide regular installments of income for 
her descendants for as long as there should be any. 

2. The trust instrument contains a mandatory di¬ 
rection that the trust shall continue for 20 vears after 
the death of Appellant (who was the settlor’s youngest 
living descendant at the creation of the trust) if there 
shall be descendants of settlor surviving for that length 
of time. The limitation of the trust duration to a 20 
year period after the death of Appellant was obviously 
inserted only because it is required by the Rule Against 
Perpetuities; the paramount concern of the settlor was 
that the trust should not end while any of her daugh¬ 
ter’s descendants were in existence. 
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3. Appellant’s contention that termination of the 
trust is required by the use of the plural in the condi¬ 
tion that there shall be “descendants” of the settlor 
surviving “for that length of time” (Appellant being 
the sole descendant at this time) must fail on two 
grounds: 

(a) the condition applies only to the 20-year 
period of time beginning at Appellant’s death and 
is not pertinent to this case, and 

(b) in any event, a sole member of a class can 
satisfy a condition requiring the existence of the 
class even if the class is described only in plural 
terms. 

4. The termination of the trust at this time would 
violate the settlor’s intentions: 

(a) to care for Appellant and her descendants, 
if any, throughout their lives, 

(b) to prevent the property from falling into 
the hands of strangers through dissipation by, or 
the death of, an income beneficiary, and 

(c) to direct in full the disposition of the trust 
estate upon the failure of her direct line, so that 
it would go to specified close relatives and friends 
and a charitable institution to be established ac¬ 
cording to her own directions. 
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ARGUMENT 

I. The intent of the settlor, as expressed in her 

TRUST INSTRUMENT, WAS THAT THIS TRUST SHOULD 
NOT TERMINATE DURING THE LIFETIME OF APPELLANT. 

A. THE GENERAL PLAN OF THE TRUST INSTRUMENT DEMON¬ 
STRATES THE DESIRE OF THE SETTLOR TO HOLD HER 
PROPERTY IN TRUST FOR AS LONG AS LEGALLY PERMISSIBLE 
AND IN ANY EVENT THROUGHOUT THE LIFE OF THE 
APPELLANT. 

1. The Refusal of the District Court to Declare the Trust 
Terminated Is Fully Supported by the Instrument Itself. 

Appellant has asked this Court to reverse a judg¬ 
ment of the District Court which held that the 
trust which is the subject of this litigation has not 
terminated, urging that this judgment frustrates the 
intention of the settlor as expressed in her trust instru¬ 
ment. A thoughtful analysis of this carefully drawn 
instrument will, however, reveal overwhelming sup¬ 
port for the conclusion of the Court below. The lan¬ 
guage of the trust instrument itself actually forbids 
termination of the trust at the present time, and the 
general plan of the instrument, in view of the circum¬ 
stances of its beneficiaries, patently depends upon the 
certain duration of this trust throughout the lifetime 
of Appellant. It is one of the fundamental elements 
of the entire trust plan. 

2. The Settlor's Purpose Was to Benefit as Many of Her 
Descendants as Possible, and This Purpose Required a Trust 
of Long Duration. 

This trust instrument was executed in 1932 at a 
time when the settlor had but one daughter, Katherine. 
Katherine herself had one daughter, Mary Helen, the 
Appellant herein, who was then a very young girl. 
While the settlor probably did not contemplate that 
she herself would have more children, it was quite 
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within the realm of reasonable expectation that Kath¬ 
erine would have other children. Thus, the settlor 
placed a substantial portion of her fortune in trust, 
directing the Trustee to pay the trust income to her¬ 
self for life and at her death to her daughter, Kath¬ 
erine, for her life, and then, upon the death of the 
survivor of herself or Katherine: 

“if there shall be lineal descendants of Katherine 
surviving, the said net income shall be distributed 
by the Trustee, per stirpes, among the lineal de¬ 
scendants of the said Katherine surviving from 
time to time, until the termination of this trust, 
as hereinafter provided, so that equal shares shall 
be paid as between living children of said Kath¬ 
erine and the issue from time to time surviving 
anv child then deceased or thereafter dving.” (Jt. 
App. 10) 

When this instrument was drawn, the settlor knew 
of onlv one lineal descendant of Katherine, namelv. 
Appellant. As she stated in the trust instrument it¬ 
self, she wished to provide for Appellant (Jt. App. 
10), but she also wished to provide for any further 
children of Katherine and their issue on an equal foot¬ 
ing with Mary Helen and her issue. She recognized 
that by using a term describing a class of persons 
( i.e “descendants”) to designate the income bene¬ 
ficiaries to follow herself and Katherine, she could 
assure a life income not only to Appellant but also to 
any other children of Katherine. Clearly the settlor’s 
concern for her descendants did not cease with Appel¬ 
lant but extended to the generations who, the settlor 
hoped, would come after her. 

The settlor’s choice of “descendants” to constitute 
the class of income beneficiaries rather than of the 
“children” of Katherine is conclusive evidence of her 
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desire to have her property held in trust for as long as 
she could, so that its income would benefit as manv of 
her descendants as possible- Had she not been fully as 
intent upon providing for her remote descendants as 
she was upon providing for herself, Katherine and 
Appellant, she would have permitted Katherine’s chil¬ 
dren, including Appellant (or Appellant alone as the 
only child), to take the corpus outright. Instead, she 
specified that the income should be distributed among 
the “descendants of the said Katherine surviving from 
time to time until the termination of this trust... ” 
This was a command to hold the corpus in trust so that 
the income therefrom would be available to all of Kath¬ 
erine’s lineal descendants who might be eligible for its 
enjoyment before termination of the trust. 

3. The Trust Was Carefully Drawn to Last as Long as 

Legally Permissible. 

The settlor was prevented from directing that her 
property should be held in trust for as long as there 
should be anv lineal descendants of Katherine surviv- 
ing because the common law rule against perpetuities 
then and now in force in Texas prohibits restraints on 
alienation of property for longer than a period meas¬ 
ured by a life or lives in being at the creation of the 
trust plus 21 years. This rule is applicable to trusts.* 

Having in mind the legal restrictions imposed upon 
her, the settlor chose her youngest living lineal de¬ 
scendant, Mary Helen (Appellant), as the “measuring 
life” of the trust and added to her life a period in 
gross of 20 years. The choice of a very young person 

* Clarke v. Clarke, 121 Tex. 165, 46 S.W. 2d 658, 48 S.W. 2d 
1119 (1932); Brooker v. Brooker, 130 Tex. 27, 106 S.W. 2d 247 
(1937); Hunt v. Carroll, 157 S.W. 2d 429, writ of error dis. 140 
Tex. 424, 168 S.W. 2d 238 (1943); 32 Tex. Jur. § 7, p. 834. 
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as the measuring life and the adding of the period in 
gross is, of course, a recognized method of prolonging 
the duration of a trust.* The settlor’s use of this 
method demonstrates that she was attempting to pro¬ 
long the duration of her trust for as long as the law 
would allow and, correspondingly, that she had no in¬ 
tention of allowing the trust to terminate before the 
end of the permitted period so long as any of her 
descendants were available to enjoy the income there¬ 
from. 

B. TEE TBUST INSTRUMENT FORBIDS TERMINATION DURING 
TEE LIFETIME OF APPELLANT. 

1. The Term of the Trust Is Specific and Mandatory. 

The first sentence of paragraph (h) of Article A(2) 
of the trust instrument specifies the duration of the 
trust as follows: 

“This trust shall continue for a period of twenty 
(20) years after the death of Mary Helen, if 
there shall be lineal descendants of Trustor surviv¬ 
ing for that length of time, subject, however, to 
the provision that this trust shall in no event ter¬ 
minate during the life of either Trustor or the said 
Katherine.” (Jt. App. 12-13) (emphasis added) 

This mandatory direction that “[t]his trust shall con¬ 
tinue** for a period of twenty (20) years after the 
death of Mary Helen” in and of itself forbids termi¬ 
nation of this trust during Appellant’s lifetime. 

• See Larson, Perpetuities in Texas, 28 Tex. L. Rev. 519, 531-33 
(1950). 

•* The trust instrument does not, therefore, merely provide that 
“the trust was under no circumstances to continue longer than 
twenty years after the death of Mary Helen,” as is stated in Ap¬ 
pellant’s Brief, at page 8. It directs that it shall continue for that 
period. 
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2. While the Provision Against Termination During the Lives 
of Settlor or Her Daughter, Katherine, Was Necessary, a 
Similar Provision for Appellant Would Have Been Super¬ 
fluous. 

It would have been superfluous for the settlor (as 
suggested at p. 11 of Appellant’s Brief) to have added 
to paragraph (h) the words “subject, however, to the 
provision that this trust shall in no event terminate 
during the life of Mary Helen” because Mary Helen’s 
life is the very life by which the duration of the trust 
is measured, and the trust therefore cannot terminate 
during her lifetime. 

On the other hand, the settlor was well advised to 
add the proviso that the trust should in no event termi¬ 
nate during the lives of herself or her daughter, Kath¬ 
erine, because neither of them is otherwise designated 
as a measuring life for the trust. Without this proviso, 
the settlor would have risked the termination of the 
trust during her own or Katherine’s lifetime had Ap¬ 
pellant predeceased her mother or grandmother by 
more than 20 years and without issue. 

3. The Condition of Surviving Lineal Descendants of Settlor 

Is Not Relevant to This Litigation. 

Following the direction that the trust shall continue 
for 20 years after the death of Appellant is the condi¬ 
tion, “if there shall be lineal descendants of Trustor 
surviving for that length of time.” Appellant urges 
that the use of the plural word “descendants” in this 
condition requires the survival of a plurality of des¬ 
cendants at all times throughout the duration of the 
trust and that the trust has now terminated because 
upon her mother’s death Appellant became the sole 
living lineal descendant of the settlor at that time. 
Appellant has misconstrued the purpose of this condi- 
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tion and has failed to recognize that the condition it¬ 
self will not become operative until her own death, 
so that it cannot possibly have any relevance in this 
case. 

The sole purpose of this condition is to make the 
duration of the trust coexistent with the availability of 
income beneficiaries. The Trustee has been directed, 
in paragraph (c), to distribute the income (after the 
death of the survivor of the settlor and Katherine) 
among the surviving lineal descendants of Katherine. 
If at any time before the end of the 20-year period 
after Appellant’s death (the permitted duration of the 
trust), there shall be a complete failure of such des¬ 
cendants, there would be no eligible income benefici¬ 
aries, and the trust would, as settlor recognized, have to 
terminate. 

The general plan of the trust instrument that the 
trust should continue at least throughout Appellant’s 
lifetime and for 20 vears bevond her death, if there are 
descendants of the settlor available as income benefi¬ 
ciaries for that length of time, demonstrates that the 
words “that length of time” in the condition, “if there 
shall be lineal descendants of Trustor surviving for 
that length of time”, refer only to the 20-year period 
in gross commencing with the death of Appellant, and 
not to a period commencing with the death of the sur¬ 
vivor of settlor and Katherine as urged at page 8 of 
Appellant’s Brief. A condition based upon the exis¬ 
tence of income beneficiaries can have no operative 
function during the period before Appellant’s death 
because she herself is an eligible income beneficiary. 
As long as she remains alive, there cannot be a failure 
of beneficiaries. It follows, therefore, that the condition 
“if there shall be lineal descendants of Trustor surviv¬ 
ing for that length of time,” is not relevant to this 
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litigation which is concerned with whether the trust 
has already terminated during the lifetime of Appel¬ 
lant. 

Appellant also seems to find support in the fact that 
this condition contains the only reference in the trust 
instrument to “descendants of the settlor” (see Appel¬ 
lant’s Brief, pp. 9, 10, 11), but the nature of the sup¬ 
port is not clear. The sole significance of the ref¬ 
erence to descendants of settlor (rather than of Kath¬ 
erine) lies in the fact that paragraph (h) is the only 
place in the instrument where Katherine’s position as 
a descendant of settlor* (but not, of course, a descend¬ 
ant of herself) might have been important. It could 
have been important if Appellant had predeceased 
Katherine without leaving issue, in that Katherine 
herself could not have fulfilled a condition that there 
should be lineal descendants of Katherine surviving, 
and the trust would have terminated prematurely be¬ 
cause no other descendants would have been available 
to satisfy this condition. The proviso clause (discussed 
at p. 9 above) indicates that the settlor was concerned 
about this possibility, and clearly the reference in para¬ 
graph (h) to her own descendants is no more than an 
effort to reinforce her direction against termination of 
the trust during the lifetime of Katherine. 

4. Appellant’s Argument That the Trust Has Terminated 

Relies Entirely Upon an Implied Condition of Plurality in 

a Condition Which Is Not Yet Operative. 

This condition (i.e., “if there shall be lineal de¬ 
scendants of Trustor surviving for that length of 
time”), which can have no application until after her 
death, is the phrase upon which Appellant relies in 

•All of the settlor’s other descendants are necessarily identical 
with the descendants of Katherine. 









her argument that the trust can and has terminated 
before her death. Appellant contends that the mere 
use of the plural word creates a condition of plurality 
which will produce automatic termination of the trust 
if at any time—even for one capricious instant—there 
should be but one living descendant of the settlor. 

Even if, however, a condition of plurality could be 
implied from the mere use of a plural term, such a 
condition -would not come into operation until the 
death of Appellant and could only impose a require¬ 
ment of plurality upon her descendants {supra, pp. 
9-11). 

5. Even If Such a Condition Were Presently Operative, a Con¬ 
dition Depending Upon the Survival of “Lineal Descend¬ 
ants’ 7 Is Satisfied by the Survival of a Single Lineal De¬ 
scendant. 

Appellant must and does rely upon the general rule 
of construction applicable to class gifts which permits 
a sole member of a class to take the entire gift to the 
class even though the class was described only in plural 
terms (provided, of course, that no contrary intent is 
apparent) (Appellant’s Brief, p. 9). Any attack upon 
this rule would be inconsistent with her claim that 
she, as sole descendant, qualifies for the settlor’s gift 
over to the “descendants of Katherine” in paragraph 
(h) of Article A(2) (Jt. App. 13). 

With respect to the duration clause in paragraph 
(h), however, Appellant argues that somehow a con¬ 
trary rule applies because the reference, also in the 
plural, to the same class* appears in a condition 
rather than in a direct gift, Appellant offers no reason 
or authority for her extraordinary theory that the 

• Katherine having predeceased Appellant, the class of * ‘ descend¬ 
ants of the Trustor” and the class of “descendants of Katherine” 
must always be identical. See supra, pp. 10-11. 
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general rules governing the construction of a refer¬ 
ence to a class in a donative clause are not applicable 
to the same reference when it is used in a condition, 
particularly when the conditional clause is closely re¬ 
lated to the donative clause. The only attempt at rea¬ 
soning consists of recurrent assertions that the mere 
existence of a difference, however slight, between the 
two phrases constitutes a direction that a sole descend¬ 
ant could satisfy the donative clause (“descendants 
of Katherine”) while the same sole descendant could 
not satisfy the conditional clause (“descendants of 
Trustor”) (Appellant’s Brief, pp. 9, 10,11). The dis¬ 
tinction between descendants of the settlor and the de¬ 
scendants of her only child has, however, nothing to 
do with whether a sole descendant can satisfy either 
clause. Its only significance lies in the analysis set 
forth above at page 11, namely that the term descend¬ 
ants of the settlor was used only in order to protect 
Katherine’s life interest in the trust. 

If the settlor had intended to require a plurality of 
descendants for the continuation of the trust but in¬ 
tended no such plurality requirement for eligibility to 
take the gift over, surely she would not have buried 
such an inconsistent combination of intentions in the 
obscure distinction between her own descendants and 
the descendants of her only daughter, particularly 
when this distinction was at least also performing the 
function of preserving Katherine’s life interest in the 
trust (p. 11 above). 

The settlor could, of course, have expressly provided 
that the trust should terminate if at any time during 
its continuance there should be less than two lineal de¬ 
scendants of hers surviving. She did not do so, and 
there is nothing in the trust instrument to raise an 
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inference that she had anv such unusual intent or even 
to suggest that the notion ever occurred to her. 

Appellant has failed to present any coherent reason¬ 
ing to support her contention that the settlor intended 
one use of the term “descendants’’ to require a plural¬ 
ity and a second use, a few lines beyond, to be satisfied 
by a sole descendant. Therefore, the burden is on her 
to come forward at least with some authoritv for the 
surprising proposition that the general rules of con¬ 
struction applicable to class gifts have no bearing upon 
the interpretation of a reference to a class appearing 
in a condition (Appellant’s Brief, pp. 8, 10-11). 

Admittedly, it is difficult to find any authority deal¬ 
ing with such a rarified and technical distinction, but 
the old reports contain a very early Iowa case, aris¬ 
ing principally from other difficult issues, in which a 
similar theory was apparently advanced and was dis¬ 
missed by the court. Pierson v. Armstrong , 1 Iowa 
(1 Clarke) 282, 63 Am. Dec. 440 (1855), involved the 
construction of a deed with a condition of reverter 
should the grantee 4 4 die without children living at the 
time of her decease.” The grantee died survived by 
one infant child who also died, a few days after its 
mother. The husband of the grantee claimed the prop¬ 
erty by descent from the child (who inherited all of 
its mother’s estate), while the grantor claimed the 
property by reversion. The litigation arose from the 
grantor’s prayer for relief upon the ground of mis¬ 
take arising from ignorance of law, and the Court 
held that the deed was sufficient to pass a conditional 
fee to the daughter. In deciding further that the con¬ 
dition attached to the fee had been fulfilled by the 
grantee’s dying leaving one child surviving her, the 
Court said: 
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“Bouvier’s Law Diet., verb. Plural, says: ‘Some¬ 
times, however, it may be so expressed that it 
means onlv one, as if a man were to devise to an- 
other all he was worth, if he, testator, died with¬ 
out children, and he dies leaving one child, the 
devise would not take effect;’ for which he refers 
to the civil law, etc. So on the word ‘singular,’ 
he says it frequently includes the plural, as a 
bequest to ‘mv nearest relation’ is to all in the 
same degree. So a bequest to ‘my heir,’ by one 
having three heirs, is extended to all. The word 
‘heirs’ is never construed as requiring more than 
one. A gift or devise to one ‘and his children’ 
would not be held to call for a plurality, but what 
estate it would give is not material. It is worthy of 
note that this deed is to her and ‘her heirs,’ pro¬ 
vided, etc.; and then will the word ‘children’ re¬ 
strain the word ‘heirs’? And even the bill seems 
to give a construction, when it uses the language, 
‘and in such manner as that at the death of said 
Ellen, and upon failure of children as aforesaid, 
and heirs of her body to enjoy the same, said grant 
should cease,’ etc. This view is favored also by 
the case of McGregor v. Toomer, 2 Strobh. Eq. 57. 
The case of Glass v. McCloud, decided by this 
court, also bears upon similar questions. The ob¬ 
ject of this gift would seem to apply to one child, 
as well as to several. The language must be taken 
to mean the same as if it was, ‘if the said Ellen 
die without any children living,’ etc.” (63 Am. 
Dec. at 450). 

The relevance of the Iowa holding lies, of course, in 
an analysis of the reasoning followed by the Iowa 
court in reaching its decision, and clearly in order to 
reach its decision the court assumed that the rule of 
construction followed in the case of a gift to a class is 
fully as applicable where it is a condition which de¬ 
pends upon the existence of a given class of persons. 
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This assumption is reasonable because the rule of con¬ 
struction stems simply from the common sense notion 
that the use of the plural must have been meant to 
include the singular because no person would (with¬ 
out some special reason) impose the condition that 
two or more members of a class must survive for the 
gift to be effective. There is no traditionally usual pur¬ 
pose (such as the desire to avoid intestacy, for ex¬ 
ample) to be achieved by a condition of plurality. And 
if a person should have some special reason to require 
a plurality, he would not rely upon the single letter 
“s” to convev his intentions. This kind of common 
sense is as applicable to class conditions as it is to 
class gifts. 

Appellant has not been able to produce a single de¬ 
cision throughout all of the reported cases which re¬ 
jects the reasoning of this early Iowa case, and further¬ 
more, for the last 100 years no one appears to have 
advanced the argument she urges. These facts serve 
to strengthen the continuing reasonableness of the 
Iowa decision and its pertinence to this case. Surely, 
the general object of this trust instrument would seem 
to apply to one descendant, as well as to several, and 
accordingly, the settlor’s language, if viewed with any 
common sense, must be taken to mean the same as if 
it were “if there shall be any lineal descendants of 
Trustor surviving for that length of time.” 

The common sense view that the plural will include 
the singular (unless a contrary intent is indicated) 
is embodied as a general rule of construction in many 
statutes, including those of Texas. Verxon’s Tex. 
Stat., T. 1, Art. 10. Article 10 is declarative of the 
public policy of Texas with respect to all official en- 


17 


actments, and there certainly follows at least a pre¬ 
sumption that the rule applicable to private instru¬ 
ments is not to the contrary. 

Article 10 has a special relevance to this case because 
one of the Texas laws of descent and distribution 
(Vernon’s Tex. Stat., T. 48, Art. 2570) provides that 
if a person owning separate property dies intestate 
without a surviving spouse, such property shall de¬ 
scend “to his children and their descendants.” Under 
the rule of Article 10, the words “children” and “de¬ 
scendants” must, of course, be taken to include a sole 
child or a sole descendant.* And, under paragraph (i) 
of Article A (2) of this trust instrument, this Article 
2570 may actually control the disposition of part of the 
trust estate. Paragraph (i) directs that in the event 
that any of the pecuniary beneficiaries named therein 
should die before termination of the trust, their gifts 
shall pass in accordance with the Texas laws of descent, 
which indicates that the settlor was fullv aware of the 

V 

Texas law of descent and the rules governing its inter¬ 
pretation. This means, therefore, that with respect to 
the special gifts made under paragraph (i), the term 
“descendants” must be construed to include a sole 
descendant. Appellant, nevertheless, is asking this 
Court to interpret the same word in another portion 
of the instrument to mean exactly the opposite. 


• Even before the enactment of Article 10 in 1914, Article 2570 
(enacted in 1848) was construed to apply to a sole child or descend¬ 
ant. See Eckford v. Knox, 67 Tex. 200, 25 S.W. 372 (1886). 
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6. Settlor’s Careful and Detailed Provisions for Appellees 
Demonstrate a Strong Desire to Extend Her Bounty to 
Them and to Direct the Final Disposition of Her Property 
in the Event of Failure of Lineal Descendants. 

Appellant has suggested that the settlor’s interest 
in Appellees (and consequently in the disposition of 
her property in the event of the failure of her direct 
line) is insignificant (Brief, pp. 7, 9, 12). This sug¬ 
gestion does a manifest injustice to the lengthy and 
thoughtful provisions the settlor made for the Appel¬ 
lees in her trust instrument. These meticulous pro¬ 
visions, following upon her explicit efforts to keep her 
property in trust for as long as possible if her descend¬ 
ants should be alive to enjoy the income, show that 
she was intensely interested in the ultimate disposi¬ 
tion of her property and that she did not regard the 
Appellees as mere contingent beneficiaries in the ordi¬ 
nary sense. While her first choice among the possible 
takers was her own direct line, should it survive the 
end of the trust, her second choice became equally im¬ 
portant to her in the event her own line failed. Accord¬ 
ingly, she made a number of specific gifts to a thought¬ 
fully selected group of individuals who meant a great 
deal to her, and then she directed that the remainder 
of her property be given to the Dallas church for the 
establishment of a “home and day nursery in or near 
the Citv of Dallas for voung wdiite children of the 
Caucasian race of any denomination or sect.” She even 
designated the name of the institution and further pro¬ 
vided that if at the time of distribution such an in¬ 
stitution were alreadv in existence 

•/ 

“and such home is under the management of a gov- 
erning body made up of members of said Church 
or its successor appointed exclusively by the 
Board of Trustees of said Church or its succes¬ 
sor (emphasis added) 
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then the property should be turned over to the existing 
institution. 

The settlor went even further to insure an ultimate 
use of her property in accordance with the tenor of 
her individual beliefs by directing that in the event of 
the failure or refusal of the Dallas church to accept 
the residuary gift upon her terms, the property should 
go over to the Mother Church in Boston (Jt. App. 
14-15). 

The settlor’s disposition of the corpus in the event 
of a failure of her own direct line was no after¬ 
thought, no hasty gift over to some charity merely to 
prevent intestacy or escheat to the State. Her well- 
formulated plan for the use of the bulk of her trust 
estate is itself the best evidence that the settlor had a 
real and separate concern for the Appellees and con¬ 
stitutes a direct expression of a preference that, upon 
termination of this trust, these Appellees and the other 
named takers are to take the corpus to the exclusion 
of strangers to the settlor. 

II. The termination of this trust during the life¬ 
time OF APPELLANT WOULD VIOLATE THE EXPRESSED 
DESIRES OF THE SETTLOR. 

There is nothing in this trust instrument to support 
Appellant’s contention that the termination of the 
trust has occurred during her lifetime. A finding that 
the trust has now terminated would upset the plan of 
the settlor to assure Appellant of a substantial in¬ 
come payable in installments throughout her life, and, 
in addition, would deprive the other natural and ex¬ 
press objects of the settlor’s bounty of their rightful 
share in her estate. That the loss of the property to 
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strangers to her blood and bounty is precisely the pit- 
fall the settlor wished to avoid is demonstrated by 
paragraph (i) of Article A(2) of the trust instru¬ 
ment directing that if at any time after the death of the 
survivor of settlor and Katherine, there should be a 
failure of the lineal descendants of Katherine to take 
under the trust, then the property would go over to 
specified close collateral blood relatives of the settlor, 
friends and a charitable institution established ac¬ 
cording to her own directions. 

The corpus of this trust is valued at over $800,000 
(Jt. App. 2), and the entire income upon this capital 
is paid over to Appellant who is and will, throughout 
her lifetime, be secure in the knowledge that her wants 
will be amply provided for, and that her children, if 
there should be any, and perhaps her grandchildren, 
will enjoy the same security. Termination of this 
trust at a time when it is still most bountifully per¬ 
forming the function for which it was designed by its 
creator would clearly frustrate her paramount intent 
to provide for her own descendants for as long as 
there should be any and thereafter to commit her 
property to selected relatives, friends and a charity 
whose work she wished to direct and support. 

CONCLUSION 

This trust instrument provides clearly and without 
ambiguity that the trust shall continue throughout the 
lifetime of Appellant and for twenty years after her 
death if there are descendants of settlor living to en¬ 
joy the income during that period. Therefore, the find¬ 
ing of the District Court that the trust has not termi- 


nated was correct and it is respectfully urged that the 
judgment of the Court below be affirmed. 


Respectfully submitted, 

John Lord O’Brian 
Hugh B. Cox 
Virginia G. W atkin 
701 Union Trust Building 
Washington 5, D. C. 
Attorneys for All Appellees 
Other Than Rutherford 
and Snodgrass. 

Hawkins Golden 

807-11 First National Bank Building 
Dallas, Texas 
Of Counsel for Appellees 
Burgher, G. L. Dexter, 

C. L. Dexter, Rollins 
and Leake. 

November 1, 1955 



iiLed State* Court of Amch 
For the 

pistrict of Columbia Circuit 


No. 12,819 HIED nov 1 1955 

7 i 


llnt&ii States Gkrart of 

For the District of Columbia Circuit 





CLERK 


Mary W. Walsh, Appellant 


National Savings and Trust Company, a Corporation, as 
Substituted Trustee, and Grace Dexter Burgher, 
George L. Dexter, Charles L. Dexter, Elizabeth 
Snodgrass Rutherford, Edward Harold Snodgrass, 
Martha Leake Rollins, Sam A. Leake, Jr., Lee Mit¬ 
chell, Wilbur M. Weisz, Sarah F. Roman, Virginia 
Maahs, Angus M. Hart, Porter K. Johnston, Doro¬ 
thy Shriver, Frances L. JandroJx, Alfred Pittman, 
L. Tvtmy Gwalter, Clayton B. Craig, Thomas E. 
Hurley, Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


ANSWER BRIEF FOR APPELLEES ELIZABETH 
SNODGRASS RUTHERFORD AND 
EDWARD HAROLD SNODGRASS 


R. M. SwiTZLER 
Of Counsel 


0. R. McGuire, 

Attorney for Appellees 
Elizabeth Snodgrass Rutherford 
and 

Edward Harold Snodgrass 


Wilson - Epes printing Co. - RE 7-6002 - Washington i. d. C. 





No. 12,819 

QUESTION PRESENTED 

We adopt appellant’s statement of the question pre¬ 
sented. 


Httttrit Stall's (Court of Appeals 

For the District of Columbia Circuit 


No. 12,819 


Mary W. Walsh, Appellant 


V. 

National Savings and Trust Company, a Corporation, as 
Substituted Trustee, and Grace Dexter Burgher, 
George L. Dexter, Charles L. Dexter, Elizabeth 
Snodgrass Rutherford, Edward Harold Snodgrass, 
Martha Leake Rollins, Sam A. Leake, Jr., Lee Mit¬ 
chell, Wilbur M. Weisz, Sarah F. Roman, Virginia 
Maahs, Angus M. Hart, Porter K. Johnston, Doro¬ 
thy Shriver, Frances L. Jandron, Alfred Pittman, 
L. Ivtmy Gwalter, Clayton B. Craig, Thomas E. 
Hurley, Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


ANSWER BRIEF FOR APPELLEES ELIZABETH 
SNODGRASS RUTHERFORD AND 
EDWARD HAROLD SNODGRASS 


STATEMENT 

Appellant’s Statement of the Question Presented, Ju¬ 
risdictional Statement, Statement of Points, and State¬ 
ment of the Case appear to be substantially correct for 
present purposes. We also find no fault with what is 














2 


stated at the bottom of Page 5 of her Brief, that, . . 
from the very nature of the case, we think it not surpris¬ 
ing that neither we, nor appellees, so far as we know, 
have been able to find any authorities in point”. 

This is true because it is very doubtful that a case of 
this kind has ever been taken to a higher Court by a 
living descendant claiming the corpus of a trust estate, 
when subsequent descendants may later appear as re¬ 
maindermen entitled to said estate. 


ARGUMENT 

It is quite true that the intent of a settlor of a trust 
is to be ascertained from “the four corners of the trust 
instrument”, as counsel have stated. However, this rule 
applies only when there is uncertain language in the 
trust agreement, resulting in an ambiguity. In the case 
at bar, all “four corners” merge into one clear statement, 
namely, that the Trust “shall continue for a period of 
twenty (20) years after the death of Mary Helen”, and, 
“upon the expiration of twenty (20) years after the death 
of said Mary Helen”, then the lineal descendants of trus¬ 
tor will take and if none, then to the contingent bene¬ 
ficiaries. 

The trust provision (italics ours) is repeated as fol¬ 
lows: 


“(h). This trust shaft, continue for a period of 
twenty (20) years after the death of Mary Helen, if 
there shall be lineal descendants of Trustor surviv¬ 
ing for that length of time, subject, however, to the 
provision that this trust shall in no event terminate 
during the life of either Trustor or the said Kath¬ 
erine. Upon the expiration of the period of twenty 
(20) years after the death of said Mary Helen or 
upon the death of survivor of Trustor or said Kath¬ 
erine, whichever shall last occur, this trust shall ter- 
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minate and the principal or corpus thereof, together 
with all undistributed accumulations of net income 
thereon, shall be conveyed, transferred, assigned and 
paid over by Trustee, absolutely and in fee simple, 
unto the then living lineal descendants of Katherine, 
per stirpes and not per capita,” .... (Joint App. 
12-13) 

“(i). If, however, upon the death of the sur¬ 
vivor of Trustor and said Katherine, whichever shall 
last occur, or at any time thereafter, there shall he a 
failure of lineal descendants of Katherine to take 
hereunder , then this trust shall terminate and the 
Trustee shall thereupon distribute the corpus and all 
accumulations of net income thereon in the following 
manner:” . . . (viz., to appellees and certain others). 
(Joint App. 13) 

Note that the Trustor clearly expressed in the trust 
agreement just what should happen upon the death of 
Trustor, Katherine, and Mary Helen without descendants, 
namely, that the trust estate must go to appellees, and 
certain others. If there are lineal descendants, then the 
trust is held up for twenty (20) years. 

In other words, the trustor had in mind and so ex¬ 
pressed in the trust agreement that there might not be 
any lineal descendants of hers after the death of Kath¬ 
erine and Mary Helen, and provided for just such a con¬ 
tingency. There is no provision or language anywhere in 
the trust agreement, even by implication, that the trust 
was to terminate and be distributed to Mary Helen dur¬ 
ing her lifetime. Had the Trustor so intended the whole 
of the English language was available from which to find 
words to express that intention! 

The Trustor might have provided that the trust should 
be terminated and the trust estate be distributed to Mary 
Helen, if she had no children, within twenty (20) years 
after the death of Katherine, her mother, but she did not 
do so. She might have made one of several other provi- 
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sions of great value and benefit to Mary Helen person¬ 
ally, in addition to the income of the trust estate for life, 
but she did not do that either. The trust, of course, had 
the usual provisions directing the trustee to invade the 
corpus of the trust estate in an emergency, for the benefit 
of trustor and/or her lineal descendants. 

Obviously, if the trust were terminated and distribution 
made of the corpus under the interpretation of the trust 
instrument claimed by appellant, upon her death, leaving 
no lineal descendants, the estate would pass to strangers 
and persons unknown to Trustor. It is obvious that it 
was the intent of Mrs. Keating to provide for her lineal 
descendants, as long as such there "were, and, upon the 
expiration of twenty (20) years after Mary Helen’s death, 
the longest period to which Trustor could extend the trust 
under the law of perpetuities, the trust would terminate 
and distribution would be made to the living lineal de¬ 
scendants, or, at the time of Mary Helen’s death, if there 
were no living lineal descendants, Trustor expressly di¬ 
rected that the trust corpus should pass by distribution 
to her collateral line, i. e., nieces and nephews, to the heirs 
of a close and dear friend, and to the Church which had 
presumably given her peace and solace during her life¬ 
time. 

Any contrary interpretation of the trust agreement is 
equivalent to stating that the Trustor did a vain and use¬ 
less thing in naming in her trust agreement contingent 
beneficiaries to take the corpus of her estate if during 
the trust period the last lineal descendant of the trustor 
should die. 
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CONCLUSION 

It is submitted that there is no ambiguity as to Trus¬ 
tor’s intent in the language of the trust instrument. It 
would be in direct contravention of said intent were said 
instrument subjected to the strained interpretation urged 
by appellant’s counsel. 

Respectfully submitted, 

0. R. McGuire, 

Attorney for Appellees 
Elizabeth Snodgrass Rutherford 
and 

Edward Harold Snodgrass 

R. M. Switzler 
Of Counsel 
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Two separate briefs have been filed in behalf of appel¬ 
lees inasmuch as all appellees are not represented by the 
same counsel. This reply brief is addressed to the argu¬ 
ments made in the brief submitted by Messrs. O’Brian 
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and Cox and Mrs. Watkin, and all references herein to 
page numbers in the Brief for Appellees are to that brief. 
No separate reply is deemed necessary to the brief sub¬ 
mitted by 0. R. McGuire, Esquire, in behalf of appellees 
Rutherford and Snodgrass. 

SUMMARY OF ARGUMENT 

1. Appellees’ Assertion that the Trust Instrument Con¬ 
tains Express Directions Forbidding Termination During 
Appellant’s Life Simply Begs the Question to be Decided 
on this Appeal. 

2. Appellees’ Contention that the Phrase “If There 
Shall Be Lineal Descendants of Trustor Surviving For 
That Length of Time” Does Not Become Operative Until 
the Death of Appellant, Ignores the Whole Organizational 
Plan of the Trust Instrument. 

3. The Sole Case cited by Appellees For Their Proposi¬ 
tion That the Plural Number in a Provision Defining the 
Trust’s Duration Should Be Construed As If It Were a 
Class Gift, Fails to Support That Proposition and Is Not 
In Point. 

4. Appellees’ Effort to Explain Away the Settlor’s Use 
of “Lineal Descendants of Trustor” to Measure the Trust’s 
Duration, and Her Use of “Lineal Descendants of 
Katherine” to Define the Primary Corpus Beneficiaries is 
Clearly Erroneous. 

5. Appellees’ Theory That the Plural Number Must In¬ 
clude the Singular as a Matter of “Public Policy” and 
“Common Sense” Is Perhaps the Most Unusual Argument 
Ever Advanced in a Proceeding to Construe a Written 
Instrument. 
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ARGUMENT 

1. Appellees' Assertion That the Trust Instrument Contains 
Express Directions Forbidding Termination During Appel- 
ant's Life Simply Begs the Question to be Decided on This 
Appeal 

Appellees’ principal theory is that the settlor intended 
her trust to last as long as legally permissible, and chose 
to carry out her intent by deliberately foreclosing her only 
grandchild from ever sharing in the corpus. Aside from 
their broad assertions that “the general plan of the trust 
instrument” demonstrates such an intent, (Brief for Ap¬ 
pellees, pp. 5, 10), they endeavor to support their theory 
specifically by referring to two provisions of the instru¬ 
ment ; namely, the provision that after the death of settlor 
and Katherine, the income shall be distributed among the 
“lineal descendants of the said Katherine surviving from 
time to time, until the termination of this trust , as here¬ 
inafter provided . . and the provision that the trust 
shall continue “for a period of twenty (20) years after the 
death of Mary Helen, if there shall he lineal descendants 
of Trustor surviving for that length of time . . (Brief 
for Appellees, pp. 7, 8) (emphasis added). 

Appellees refer to the foregoing portions of the trust 
instrument respectively as a “command” and a “mandatory 
direction”. (Brief for Appellees, pp. 7, 8). 

It is readily apparent, however, that neither of these 
provisions is an absolute command or unqualified direction. 
Both are qualified by the very language which the Court 
is asked to construe in this case, namely the phrase, “if 
there shall be lineal descendants of Trustor surviving for 
that length of time. ...” Appellees’ reliance upon the 
foregoing provisions is simply an effort to lift themselves 
by their own bootstraps. As mentioned in Appellant’s 
original brief, the only unqualified direction in the whole 
instrument concerning the trust’s continuation is the proviso 
that the trust shall in no event terminate during the life of 
settlor or of Katherine. (Brief for Appellant, p. 11). 
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2. Appellees' Contention That the Phrase "If There Shall be 

Lineal Descendants of Trustor Surviving for That Length 
of Time" Does Not Become Operative Until the Death of 
Appellant. Ignores the Whole Organizational Plan of the 
Trust Instrument 

At pages 11 and 12 of their brief, appellees assert that 
the phrase “if there shall be lineal descendants of Trustor 
surviving for that length of time” cannot become op¬ 
erative until appellant’s death, because the language “for 
that length of time” refers to a length of time commenc¬ 
ing with her death. This argument ignores the whole 
organizational scheme of the instrument. If the instru¬ 
ment is read as a whole, as it must be, the life of the trust 
is found to fall logically into two parts. In the first 
part, the settlor directs what shall be done with the in¬ 
come during the life of herself and her daughter 
Katherine. Having provided for the lives of herself and 
Katherine, she next provided how long the trust should 
continue after she and her daughter were deceased. It 
was in this context that she said, “This trust shall con¬ 
tinue for a period of twenty (20) years after the death of 
Mary Helen, if there shall be lineal descendants of Trustor 
surviving for that length of time. ...” Clearly, then, the 
qualifying phrase relates back to the death of the survivor 
of trustor and Katherine, not to the death of Mary Helen. 

3. The Sole Case Cited by Appellees for Their Proposition 

Thai the Plural Number in a Provision Defining the 
Trust's Duration Should be Construed as if It Were a 
Class Gift. Fails to Support That Proposition and Is Not 
in Point 

We have already referred to the fallacy in appellees’ 
argument that the phrase “if there shall be lineal descend¬ 
ants of Trustor surviving for that length of time”, which 
was used for the sole purpose of fixing the trust’s dura¬ 
tion, must be construed as if it were a gift to a class. 
(Brief for Appellant, p. 10) 
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In support of their argument upon this branch of the 
case, appellees have cited but one decision, Pierson v. 
Armstrong, 1 Iowa (1 Clarke) 282, 63 Am. Dec. 440 (1855). 
However, appellees themselves, recognize that the case 
arose “principally from other difficult issues” (Brief for 
Appellees, p. 14) and they appear also to recognize that 
insofar as the decision may have any pertinence to the 
case at bar, it was based upon a mere assumption rather 
than upon reasoning or authority. (Brief for Appellees, 
p. 15). When the Pierson case is viewed in the light of 
its facts, it is clear that the decision affords no support 
for appellees’ theory. 

These w^ere the facts of that case: Plaintiff wanted to 
settle property on his daughter, but wanted to keep the 
property out of the hands of his daughter’s husband, of 
whom he disapproved. To accomplish this, he conveyed 
the property to his daughter in fee, subject to the pro¬ 
vision that it should revert to him if his daughter should 
die without children. Quite obviously, the grantor’s the¬ 
ory was that as long as the daughter was survived by at 
least one child, that child, and not the husband, would take 
the property under the local laws, of intestate succession. It 
was plainly a matter of indifference to the grantor whether 
the daughter was survived by only one, or more than 
one, child, as long as there was someone to take to the 
exclusion of the husband. After the conveyance, the 
daughter died survived by one child, who took the prop¬ 
erty to the exclusion of the daughter’s husband, just as 
the grantor had intended. But then the child died and the 
title to the property devolved upon the surviving husband 
as heir of the child. In an effort to recover the property, 
the grantor sought relief in equity primarily upon the 
ground that he had misapprehended the legal effect of his 
deed. The court denied him relief, the chief ground of the 
decision being that his mistake was purely one of law. 

The Pierson case supra, is not in point with the case at 
bar. The allegations of the grantor’s complaint indicated 
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clearly, as noted by the court in the excerpt from the 
opinion quoted on page 15 of Appellees’ Brief, that he 
intended the phrase “die without children” to mean “die 
without any children”. Appellees’ theory that the phrase 
“if there shall be lineal descendants of Trustor surviv¬ 
ing for that length of time” should be construed according 
to the rules governing class gifts, is supported only hv 
their own ipse dixit. 

4. Appellees' Efforl to Explain Away the Settlor's Use of 
'Xineal Descendants of Trustor" to Measure the Trust's 
Duration, and Her Use of 'Xineal Descendants of 
Katherine" to Define the Primary Corpus Beneficiaries. Is 
Clearly Erroneous 

Appellees appear to realize that the settlor’s reference 
to “lineal descendants of Trustor” to define the trust’s 
duration, while using “lineal descendants of Katherine” 
to define the beneficiaries, presents a serious obstacle to 
their argument that the former phrase should be con¬ 
strued as if it were a gift to a class, which it manifestly 
is not. To avoid this obstacle, they argue that the settlor 
referred to her own descendants, rather than those of 
Katherine, in defining the trust’s duration, for the pur¬ 
pose of “reinforcing” her direction that the trust should 
not terminate during the life of Katherine. (Brief for 
Appellees, p. 11). 

This attempted explanation is completely wanting in 
substance. Trustor had already given Katherine an un¬ 
qualified life estate in the income of the trust, and in addi¬ 
tion, had provided in the most unambiguous terms that the 
trust should in no event terminate during Katherine’s 
lifetime. (Jt. App. 12-13) That language certainly needed 
no reinforcing. It would have been idle repetition to 
have used the phrase “lineal descendants of Trustor” 
for that purpose. And, even if such reinforcement had 
been necessary, the phrase “lineal descendants of Trustor” 
would not have accomplished that end. 
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Thus, if Mary Helen (Appellant) had died without issue 
after the trust’s creation, and Katherine had survived 
her by more than twenty years, Katherine’s expectations 
would have been sorely disappointed if she had been com¬ 
pelled to rely upon the phrase “lineal descendants of 
Trustor” to protect her life estate. Even under Appellees’ 
theory that the phrase should be construed to mean 
“lineal descendant or lineal descendants of Trustor”, 
Katherine’s life estate would have been cut off on the 
twentieth anniversary of Mary Helen’s death, depriving 
Katherine of her benefits under the trust at a point in her 
life when the protection of a trust income would normally 
be most important to her. In fact, if the Trustor had also 
survived Mary Helen by a period of twenty years or 
more Katherine would never have enjoyed any benefits 
under the trust. 

Actually, it was the settlor’s reference to her own 
lineal descendants in the phrase “if there shall be lineal 
descendants of Trustor surviving for that length of time,” 
which necessitated the express direction forbidding termi¬ 
nation during the lifetime of Katherine. Had the settlor 
said “if there shall be lineal descendants of Katherine sur¬ 
viving for that length of time”, there would have been no 
problem of protecting Katherine’s life estate, for the Su¬ 
preme Court of Texas has held that a provision referring 
to “lineal descendants” of a life beneficiary will be con¬ 
strued to take effect only upon the life beneficiary’s death, 
when necessary to prevent a premature termination of 
the life beneficiary’s estate. Parrish v. Mills, 101 Tex. 
276, 106 S.W. 882 (1908). Under the rationale of the 
Parrish case, supra, as long as Katherine remained alive, 
there would have been no need to rely upon the existence 
of lineal descendants of Katherine, or as appellees would 
argue, the existence of one or more lineal descendants of 
Katherine, to prolong the trust. 

It is in this connection, bearing in mind that the settlor 
did not refer to the lineal descendants of Katherine in 
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defining the trust’s duration, but instead referred to her 
own lineal descendants, that her failure expressly to for¬ 
bid termination of the trust during the life of Mary Helen 
(Appellant) assumes significance. Had she intended that 
the trust should not terminate during Mary Helen’s life, 
she would have so provided, just as she did in the case of 
herself and her daughter Katherine. (Jt. App. 12-13). 

5. Appellees' Theory That the Plural Number Must Include the 
Singular as a Matter of "Public Policy" and "Common 
Sense" Is Perhaps the Most Unusual Argument Ever 
Advanced in a Proceeding to Construe a Written 
Instrument 

At pages 16 and 17 of their brief, appellees refer to 
Title 1, Article 10, of Vernon’s Texas Statutes. So far 
as here pertinent, that provision of the Texas Code is 
as follows: 

“The following rules shall govern in the construc¬ 
tion of all civil statutory enactments: 

• # • * 

(4). The singular and plural numbers shall each in¬ 
clude the other unless otherwise expressly pro¬ 
vided.” 

From this, appellees make the astonishing argument 
that the public policy of Texas requires the plural number 
to include the singular, and they suggest inferentiallv 
that if this Court adopts appellant’s interpretation of the 
phrase “if there shall be lineal descendants of Trustor 
surviving for that length of time”, the Court’s decision 
would violate the public policy of Texas. (Brief for 
Appellees, pp. 16, 17). Certainly no argument or author¬ 
ity is necessary to show the total want of substance in 
that proposition. 

The foregoing provision of the Texas Code and the 
similar provisions found in many other statutory codi¬ 
fications, including the United States Code and the Dis- 
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trict of Columbia Code, are conclusive refutation of ap¬ 
pellees’ sweeping assertions that the plural number must 
include the singular as a matter of sound logic and com¬ 
mon sense. (Brief for Appellees, p. 16). If those as¬ 
sertions were true, the question would naturally arise why 
the Texas Legislature deemed it necessary to provide 
expressly by statutory enactment that the plural number 
as used in the civil statutes of Texas should be deemed to 
include the singular. 

The trust instrument in this appeal contains no less than 
fourteen separate instances where the settlor, when she in¬ 
tended to cover both the singular and the plural of a given 
class of things or persons (for purposes other than the 
creation of a class gift) did so in the most explicit terms. 
These are as follows: 

1. “ grandchild or grandchildren ’ ’ 

(Jt. App. 11; Art. A, 2, c.) 

2. “his, her or their parent” 

(Jt. App. 10; Art. A, 2, c.) 

3. “trust or trusts” 

(Jt. App. 11; Art. A, 2, d.) 

4. “period or periods” 

(Jt. App. 11; Art. A, 2, d.) 

5. “sale or sales” 

(Jt. App. 17; Art. B, 1) 

6. “sale or sales” 

(Jt. App. 22; Art. B, 16) 

7. “by the beneficiary (or by a majority of them if 
there are more than one)” 

(Jt. App. 21; Art. B, 14) 

8. “beneficiary or beneficiaries” 

(Jt. App. 25; Art. C, 4) 

9. “person or persons” 

(Jt. App. 25; Art. C, 4) 





1 


10 

10. ‘‘the person to whom income is payable (or if more 
than one, then a majority of the persons to whom 
income is then payable)” 

(Jt. App. 25; Art. C, 5) 

11. “person or persons” 

(Jt. App. 25; Art. C, 5) 

12. “guardian or guardians” 

(Jt. App. 25; Art. C, 6) 

13. “estate or estates” 

(Jt. App. 26; Art. D, 2) 

14. “one or more of the above items” 

(Jt. App. 26; Art. D, 3) 

If we accept the arguments advanced at pages 16 and 
17 of appellees’ brief, the foregoing excerpts from the 
trust instrument show that the draftsman was woefully 
ignorant of the “public policy” of Texas, and grievously 
deficient in common sense. We urge, however, that the 
real common sense of the case is found in our theory that 
when the settlor intended to refer to both the singular 
and plural of a class for some purpose other than the 
actual creation of a class gift, she did so in express terms 
without relying upon strained analogies to class gifts or 
fanciful theories of public policy. 

In like manner, when the settlor used the plural alone, 
she must have intended to mean the plural alone, except 
where she used the plural to create a class gift. Appel¬ 
lees have suggested (Brief for Appellees, pp. 12, 16) that 
no one would create a condition of plurality by the “mere” 
use of the plural number, but if that be so, how, as a 
matter of common sense, would one create a condition of 
plurality? 

CONCLUSION 

For the foregoing reasons, appellant respectfully urges 
that the condition in the phrase “if there shall be lineal 
descendants of Trustor surviving for that length of time” 
required a plurality of such lineal descendants to sur- 
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vive the death of trustor and Katherine, and that inas¬ 
much as appellant was the sole such descendant to sur¬ 
vive the trustor and Katherine, the trust terminated upon 
Katherine’s death, leaving appellant entitled to the corpus. 
Appellant urges, therefore, that the judgment of the court 
below should be reversed. 

Respectfully submitted, 

C. Dean Reasoner 
Dean F. Cochran 
505 Transportation Building 
Washington 6, D. C. 

Attorneys for Appellant 


